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BEFORE THE FEDERAL ELECTION COMMISSION

IN RE:

CHRISTOPHER VAN HOLLEN, JR,,

'DEMOCRACY 21,

THE CAMPAIGN LEGAL CENTER, MUR 7024

Respondents.

RESPONSE OF RESPONDENTS
DEMOCRACY 21 AND THE CAMPAIGN LEGAL CENTER

Respondents, Democracy 21 and The Campaign Legal Center (“CLC”), hereby request
that the Federal Election Commission (“FEC” or the “Commission”) find no reason to believe
that Respondents violated the F ederal Election Campaign Act of 1971 (“FECA”) as alleged in

the MUR 7024 Complaint.

INTRODUCTION

Since the FEC’s founding, elected officials and advocacy groups have worked with
attorneys on a pro bono basis to litigate structural challenges to the conduct of federal elections
in the United States. In the seminal case of Buckley v. Valeo, lawyers worked pro bono to
represent a group of plaintiffs that included elected officials and political parties.' Mor-e
recently, in McConnrell v. FEC, the current Senate Majority Leader relied on pro bono legal

services to serve as the lead plaintiff in a challenge the Bipartisan Campaign Reform Act

' Raiph K. Winter, Jr., The History and Theory of Buckley v. Valeo, 6 J. L. & POL'Y 93, 93 (1997).
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(BCRA).2 That such litigation may have provided a reputational benefit to the.el.ected officials
did not convert these pro bono legal services into a “contribution” under the FECA. Indeed, as a
general matter, federal elected officials regularly éngage in litigation on matters of public
concern—either as parties or supporting amici—using pro boﬁo legal services, and such services
have not been subject to the contribution limits in FECA, notwithstanding any potential

reputational benefit to the official.’

Consistent with this established practice, Democracy 21 and CLC provided pro bono
representation to Rep. Christopher Van Hollen, Jr. (“Van Hollen”) in a 2011 lawsuit and
rulemaking petition, taking the position that existing FEC regulations are contrary to law because
they allow certain organizations to keep secret the donors whose funds are being used for
election-.inﬂuencing activity. No one could have been surprised by the involvement of these
organizations in litigation or rulemaking on these issues. Democracy 21 and CLC appear
frequéntly before the FEC and the courts, including in many of the most significant campaign-
finance cases over the past fifteen years, and they have established track records of litigating
over generally applicable election laws and regulations. They are non-partisan organizations that
have never endorsed or supported a candidate for office. The pro bono services challenged here
were consistent with—and part of—the organizations’ longstanding acivocacy for greater

transparency in federal campaign finance laws.

2 Nick Anderson, Starr Will Help Fight Finance Reform, L.A. TIMES, Mar. 22, 2002, available at
http:/articles.latimes.com/2002/mar/22/news/mn-34161 (reporting that Kenneth W. Starr, Floyd Abrams, and
Kathleen M. Sullivan provided pro bono legal services to Sen. McConnell).

See, e.g., Christian Newswire, Members of Congress File Amicus Curiae Brief with U.S. Supreme Court
Addressing lllegality of 'Revenue Raising' Obamacare Originating in Senate (Dec. 2, 2015),
http://christiannewswire.com/news/3077577104.html (Forty-six United States Representatives relied on pro bono
legal services to file an amicus brief in Sissel v. Dep’t Health & Human Services, No. 15-543 (U.S. cert. denied Jan.
19, 2016); Press Release, Alaska Delegation Files Supreme Court Amicus Brief in Support of John Sturgeon Case
(Nov. 23, 2015), http://donyoung _house.gov/news/documentsingle.aspx?DocumentID=398544 (Senator Lisa
Murkowski, Senator Dan Sullivan, and Representative Don Young relied on pro bono legal services to file an
amicus brief in Sturgeon v. Frost, No. 14-1209 (U.S. rev’d Mar. 22, 2016)).

-2.




Cause of Action Institute and its Executive Director (collectively “Cause of Action”) now
argue that Demogracy 21 and CLC’s provision of prd bono legal services in support of their
longstanding mission of reforming campaign finance laws should be treated as an impermissible
campaign contribution to Van Hollen. Because Cause of Action can point to no evidence that
Democracy- 21 and CLC’s purpose was to further Van Hollen’s House or Senate campaigns (it
emphatically was not), Cau.se o_f Action instead asks the Commission to adopt a new standard
under which services would be treated as contributions subject to FECA if they may confer any
indirect benefit—such as reputational enhancement—on a particular candidate or campaign,
irrespective of the intent of the donor. Cause of Action’s sweeping theory would be unworkable
in practice and would effectively outlaw the longstanding practice of using pro bono legal
services. in structural challenges to campaign finance laws and regulations as well as other cases

iﬂvolving public policy.

Because there is no support in FECA, Commission regulations, or the Commission’s past
practice to support an investigation into this Complaint, the FEC should find no reason to believe

that Democracy 21 and CLC violated the Act and should take no further action in this matter.

SUMMARY OF ARGUMENT

The pro bono legal services at issue here are not “contributions” under FECA. The
statute provides two alternate definitions of “contribution”—either (i) anything of value for the
purpose of influencing a federal election or (ii) a payment to a political committee for any

purpose. The services here meet neither definition.

First, the services were not rendered for the purpose of influencing any election for

Federal office. Pro bono legal services provided for structural challenges to the legality and

-3-
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interpretation of generally applicable campaign finance laws do not seek to influence the
outcome of any particular Federal election. As such, they are analogous to challenges to
reapportionment plans or litigation over ballot access rules, both of which the Commission has

determined are not subject to FECA.

Even if some pro bono services might, under certain circumstances, qualify as

contributions, there is no question that the pro bono services at issue here contain none of the

‘indicia that serve to identify activity that is for the purpose of influencing a Federal election.

" These activities involved neither express advocacy nor campaign solicitations—the clearest

indicia of election-influencing “contributions” under Commission precedent. Moreover, the
public record clearly establishes (and Cause of Action fails to allege otherwise) that Democracy
21 and CLC’s purpose in providing legal services was to further their longstanding and well-
established interests in promoting campaign finance reform, not to influence a particular election
in which Van Hollen was a candidate. The rulemaking and litigation each had a clear “non-
election related aspect”—seeking administrative or judicial relief to require greater donor
disclosure in campaign finance regulations—which distinguishes them from election-influencing

activities.

Cause of Action’s arguments for why these pro bono services are “contributions” rest on
an erroneous theory of indirect benefit. Its principal argument—that any activity providing
reputational benefit to a candidate is a “contribution”—is squarely foreclosed by the
Commission’s past opinions. Its alternative argument—based on Van Hollen’s standing-related
allegations about how the regulation at issue could potentially affect him—fails to recognize

crucial differences between standing in federal court and a “contribution” under FECA. -And, as



noted above, accepting Cause of Action’s erroneous indirect-benefit theory would be both highly

disruptive and unworkable in practice.

Second, the pro bono legal services were not a payment to a political committee because

. they were given directly to Van Hollen, not his campaign committee. Cause of Action has no

basis for alleging otherwise.

ARGUMENT

I. DEMOCRACY 21 AND CLC’S PRO BONO LEGAL SERVICES WERE NOT A
“CONTRIBUTION” AS DEFINED UNDER § 8(A)(1) OF FECA

The gravamen of Cause of Action’s complaint is that pro bono legal services are a
“contribution” because they may indirectly benefit a federa}l candidate. That argument relies on
the first part of the statutory definition of a “contribution,” which encompasses “any gift,
subscription, loan, advance, or deposit of money or anything of value made by any person for the
purpose of influencing any election for Federal office.” 52 U.S.C. § 30101(8)(A)(i) (emphasis
added; hereinafter “§ 8(a)(i)”). But a proper understanding of the emphasized language
demonstrates that the pro bono legal servic'es iﬁ this case were not performed “for the purpose of
influencing any election for Federal office.” Accordingly, they are not contributions under
§ 8(a)(0).

A. . Structural Challenges To Generally Applicable Campaign Finance Laws

And FEC Regulations Are Not “For the Purpose Of Influencing” Federal
Elections

The Commission has distinguished between generally applicable structural challenges to

campaign laws unrelated to a specific election and litigation designed to assist only a specific

campaign. It has declined to treat supporting services for the former as “contributions,”

notwithstanding any indirect benefit the litigation may confer on a particular candidate. This

-5-



distinction is reflected in the Commission’s advisory opinions related to reapportionment of
House seats and challenges to primary-qualification rules, both of which the Commission has
determined to be outside the scope of the Act because they are not undertaken “for the purpose

of influencing any election for Federal office.” § 8(a)(i).

In FEC aqi/isory opinion 1981-35, the Commission addressed whether the financing of
reapportionment litigation was a “contribution” under § 8(a)(i). The Commission recognized
that “[e]ssential aspects of the Federal election process are ... dependent on [reapportionment]
decisions” and thus “[a]ttempts to influence a state legislature’s decisions on reapportionment
plans may have political features.” Nevertheless, it concluded that such attempts and “litigation

9? 66

which relates to reapportionment decisions™ “are not necessarily election-influencing activity of
the type subject to™ FECA. The Commission specifically distinguished such litigation from
cﬁallenges “instituted by one candidate to disqualify an opposing candidate from the election
ballot,” which the FEC had previously ruled was a contribution (FEC AO 1980-57) because it
“represented an effort to deny the electorate the opportunity to vote for the opposir-xg candidate”
and was therefore “for the purpose of influencing an election.” By contrast, “[t]he influencing of

reapportionmént decisions of a state legislature, although a political process, is not considered

election-influencing activity subject to the requirements of [FECA].”

In FEC advisory opinion 1982-14, the Commission reaffirmed that conclusion.- The
Michigan Republican State Committee—an organization ordinarily engaged in election-
influencing activity—sought to create a segregated fund to receive and disburse funding to
influence (and potentially legally challenge) Michigan’s 1980 congressional .reapportionment.
Notwithstanding the organization’s purpose and function, the Comimission ruled that such

funding was not a contribution. It reiterated that “[t]he influencing of reapportionment decisions

-6-
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of a state legislature, although a political process, is not subject to the requirements of the

[FECA].”

In FEC advisory opinion 1982-35, the Commission confronted a similar question
regarding a political p_arty’s primary-ballot access rule. The Massachusetts Democratic Party
required a candidate to receive 15% of the votes cast at the party’s convention to challenge the
party’s endorsed candidate on the primary election ballot. A prospective Democratic candidate
for federal election (who could meet the state-law petition requirement but not the party-specific
15% rule) wanted to raise money to bring a constitutional challenge to the party rule, and asked
the Commission whether such funding was a contribution under FECA. The Commission ruled
that it was not. The candidate was not “attempting to influence a Federal election by preventing
the electorate from voting for a particular opponent” but rather “propos[ing] to. use the judicial
system to test the constitutionality of the application of the party rule to his candidacy.” Because
the lawsuit was “in this case, a condition precedent to the caﬁdidate’s participation in the prirﬂary

election,” his activity to raise funds for such litigation was “outside the purview of the [FECA.]”

_If challenges to reapportionment plans or party primary-qualification rules within a
particular state are not contributions within the Act, notwithstanding the “political features”
inherent in such challenges (AO 1981-35), it follows a fortiori that neither a petition for a
nationally applicable rulemaking nor litigation that seeks nationwide relief are contributions
either. In fact, the Commission’s prior advisory opinions addressed challenges with far more
immediate political impact than those at issue here. For example, the lawsuit addressed in AO
1982-35 directly determined a candidate’s ability to participate in a particular election. Here, the
rulemaking and lawsuit are not “condition[s] precedent” to Van Hollen’s personal participation

in a particular campaign; rather, they concern the rules that apply to all candidates in all federal

-7-
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elections. The nature of the effect of the underlying lawsuit and rulemaking proceeding on any
specific candidate or election is far more indirect than in the redistricting and primary-

qualification challengeé, which the Commission concluded were outside the scope of FECA.

As in the primary-qualification challenge, Van Hollen’s lawsuit has sought to “use the
judicial system to test” the legality of the campaign-finance laws. FEC AO 1982-35. That
effort—and, in particular, Democracy 21 and CLC’s involvement—have not supported his
election (or any particular election) directly; rather, the lawsuit was a challenge to the “illegal
structuring of a competitive environment.” Shays v. FEC, 414 F.3d 76, 85 (D.C. Cir. 2005).
And challenges to election structure are not “eléction-influencing activity of the type subject to

the Act and regulations.” FEC AO 1981-35.

B. Neither Democracy 21 Nor CLC Provided Legal Services For The Purpose
Of Influencing Van Hollen’s Election

The Commission need not adopt a categorical rule that pro bono campaign-finance legal

services are never contributions under § 8(a)(i) to dismiss the complaint, because it is plain that

- the purpose of the specific legal services that Cause of Action challenges was not to influence an

election. The intent of the donor is crucial because the statutory language in § 8(a)(i) looks to
the “purpose” of the donation. In evaluating whether an activity qualifies as a “contribution,” the

Commission thus squarely rejected a test based solely on the effects of the activity and instead

required affirmative evidence of the donor’s intent to influence a specific election:

[A]lthough media or other public appearances by candidates may
benefit their election campaigns, the person defraying the costs of
such an appearance will not be deemed to have made a
contribution in-kind to the candidate absent an indication that such
payments are made to influence the candidate's election to Federal
office.
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AOQ 1982-56. See also AO 1992-06 (citing 1982-56); 1992-05 (same); 1986-06 (same); 1985-38
(same).

1. - Neither Democracy 21 nor CLC undertook activities involving express
advocacy or solicitation intended to influence Van Hollen’s election

The Commission first applieg a two-part test for determining donor intent. Funding an
activity is not a “contt.'ibution” under this test “if (1) there is an absenc.e of any communication
expressly advocating the nomination or election of the congressman appearing or the defeat of
any other candidate, and (2) there is no solicitation, making, or acceptance of a campaign
contribution for the congressman in connection with the event.” Orloski v. FEC, 795 F.2d 156,
160 (D.C. Cir. 1986); see also, e.g., FEC AO 1996-11; 1994-15; 1992-6; 1952-05; 1988-27.
Neither part of this test is satisfied here: The litigation and petition for rulemaking consisted of .
legal filings, not express advocacy for Van Hollen’s election or a campaign contribution
solicitation. Those facts are sufficient to conclude that neither Democracy 21 nor CLC made a

“contribution’-’ under § 8(a)(i).

2. The “totality of the circumstances” does not compel a different result

In the absence of éxpress advocacy or a solicitation, the Commission may go béyond the
two-part test to determine intent (see, e.g., AO 1994-15), considering the totality of
circumstances to assess whether an activi-ty would be objectively perceived as an intentional
attempt to influence an election (see, e.g., AO 1990-05). But no objective obséwer could
conclude that Democracy 21 and CLC acted with the purpose of inﬂﬁencing Van Hollen’s

election under the totality of the circumstances here.

Democracy 21 and CLC are election-law reform organizations with an extensive history

of working to strengthen the country’s generally applicable election laws and regulations, both

-9.
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through administrative proceedings and through litigation. See FEC AO 1983-12 (“Thc;. purpose
and functions of an organizational entity are material and relevant to the Commission’s
characterization of the underlying purpose of a specific activity or program of that entity.”).
Democracy 21 and CLC’s mission is to “promote[] campaign finance reform” by “eliminat[ing]
the undue influence of big money in American politics” and “[w]orking in administrative,
legislative and legal proceedings” to “attack laws and regulations that undermine the
fundamental rights of all Americans to participate in the political process.” Exhibit A; Exhibit B.
Consistent with that mission, Democracy 21 and CLC have filed at least 65 sets of comments on

FEC advisory opinion requests* and at least 32 sets of comments in FEC rulemakings® since

* Comments of Democracy 21 on AOR 2003-3 (Cantor) (April 22, 2003); Comments of Democracy 21 on
AOR 2003-12 (April 21, 2003); Comments of Democracy 21 and Campaign Legal Center on AOR 2003-37 (Dec.
17, 2003) (Americans for a Better Country); Comments of Democracy 21 and Campaign Legal Center on AOR
2004-05 (February 12, 2004) (Americans Coming Together); Comments of Democracy 21 and Campaign Legal
Center on AOR 2004-30 (Citizens United) (August 13, 2004); Comments of Democracy 21 and Campaign Legal
Center on AOR 2004-31 (Darrow) (August 13, 2004); Comments of Democracy 21 and Campaign Legal Center on
AOR 2004-35 (recounts) (Sept. 16, 2004); Comments of Democracy 21 and Campaign Legal Center on AORs
2004-38 and 2004-39 (recounts) (Oct. 25, 2004); Comments of Democracy 21 and Campaign Legal Center on AOR
2004-43 (Missouri Broadcasters) (December 15, 2004); Comments of Democracy 21 and Campaign Legal Center on
AOR 2004-43 (Missouri Broadcasters) (OGC draft) (February 11, 2005); Comments of Democracy 21 and
Campaign Legal Center on AOR 2004-45 (Salazar) (January 26, 2005); Comments of Democracy 21 and Campaign
Legal Center on AOR 2005-13 (Emily’s List) (Sept. 9, 2005); Comments of Democracy 21 and Campaign Legal
Center on AOR 2005-16 (Fired Up) (Sept. 26, 2005); Comments of Democracy 21 and Campaign Legal Center on
AOR 2005-16 (Fired Up) (OGC Draft) (Nov. 16, 2005); Comments of Democracy 21 and Campaign Legal Center
on AOR 2006-10 (EchoStar) (March 10, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR
2006-11 (Wash. State Party) (March 13, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR
2006-19 (LACDP) (May 22, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-19
(LACDP) (Supplemental Comments) (May 24, 2006); Comments of Democracy 21 and Campaign Legal Center on
AOR 2006-14 (NRA) (June 21, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-20
(Unity 08) (June 19, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-20 (Unity 08)
(Supplemental Comments) (Aug. 23, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR
2006-24 (recounts) (Aug. 24, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-24
(recounts (Supplemental Comments) (Oct. 3, 2006); Comments of Democracy 21 and Campaign Legal Center on
AOR 2006-31 (Casey) (Oct. 2, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-32
(PFAVF) (Oct. 10, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-31 (Casey)
(Supplemental Comments) (Oct. 12, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR
2007-03 (Obama) (Feb. 20, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-04
(Atlatl) (April 17, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-09 (Kerry-
Edwards) (July 2, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-09 (Kerry-
Edwards) (OGC Draft) (July 25, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-11
(Calif. State parties) (July 5, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-28
(McCarthy) (Nov. 5, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-32
(SpeechNow.org) (Dec. 10, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-33
(Club for Growth PAC) (Dec. 10, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-28
(McCarthy) (Draft opinions) (Dec. 12, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR
2008-09 (Lautenberg) (August 18, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2008-
14 (Melothe) (Sept. 29, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2008-15 (NRLC)
(Oct. 9, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2008-15 (NRLC) (Draft opinions)

-10-
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(Oct. 22, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2009-04 (Franken) (Draft
opinions) (March 18, 2009); Comments of Democracy 21 and Campaign Legal Center on AOR 2009-13 (Black
Rock) (July.15, 2009); Comments of Democracy 21 and Campaign Legal Center on AOR 2009-13 (Black Rock)
(Draft opinion) (July 27, 2009); Comments of Democracy 21 and Campaign Legal Center on AOR 2010-03
(redistricting) (March 15, 2010); Comments of Democracy 21 and Campaign Legal Center on AOR 2010-07 (Yes
on FAIR) (April 27, 2010); Comments of Democracy 21 and Campaign Legal Center on AOR 2010-08 (Citizens
United) (Draft opinions) (June 9, 2010); Comments of Democracy 21 and Campaign Legal Center on AOR 2010-20
(NDPAC) (Aug. 27, 2010); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-9 (Facebook)
(Draft opinions) (June 14, 2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-11
(Colbert) (May 27, 201 1); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-12 (Majority
PAC) (June 6, 2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-21 (CCF) (Nov. 3,
2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-23 (American Crossroads) (Nov. 14,
2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2012-11 (Free Speech) (March 22, 2012);
Comments of Democracy 21 and Campaign Legal Center on AOR 2012-14 (McCutcheon) (March 26, 2012);
Comments of Democracy 21 and Campaign Legal Center on AOR 2012-19 (American Future Fund) (May 11,
2012); Comments of Democracy 21 and Campaign Legal Center on AOR 2012-25 (AFF) (Aug. 3, 2012);
Comments of Democracy 21 and Campaign Legal Center on AOR 2012-27 (National Defense Committee) (Aug. 6,
2012); Comments of Democracy 21 and Campaign Legal Center on AOR 2012-32 (Tea Party) (Oct. 3, 2012);
Comments of Democracy 21 and Campaign Legal Center on AOR 2013-04 (DGA) (July 8, 2013); Comments of
Democracy 21 and Campaign Legal Center on AOR 2013-09 (SOS) (July 22, 2013); Comments of Democracy 21
and Campaign Legal Center on AOR 2013-10 (DSCC) (Aug. 2, 2013); Comments of Democracy 21 and Campaign
Legal Center on AOR 2013-17 (TPLF) (Oct. 18, 2013); Comments of Democracy 21 and Campaign Legal Center on
AOR 2013-17 (TPLF) (Draft opinions) (Nov. 20, 2013); Comments of Democracy 21 and Campaign Legal Center
on AOR 2013-18 (Revolution Messaging) (Feb. 25, 2014); Comments of Democracy 21 and Campaign Legal
Center on AOR 2014-12 (RNC and DNC) (Oct. 8, 2014); Comments of Democracy 21 and Campaign Legal Center
on AOR 2015-09 (Senate Majority PAC) (Oct. 27, 2015).

° Comments of Democracy 21 on NPRM 2002-07 (soft money) (May 29, 2002); Comments of Democracy
21 on NPRM-13 (electioneering communications) (Aug. 21, 2009); Comments of Democracy 21 on NPRM 2002-14
(contribution limits); Comments of Democracy 21 on NPRM 2002-16 (coordination) (Oct. 11, 2002); Comments of
Democracy 21 on NPRM 2002-28 (Leadership PACs) (Jan. 30, 2003); Comments of Democracy 21 on NPRM
2003-08 (public financing) (May 23, 2003); Comments of Democracy 21 on NPRM 2003-09 (enforcement policies)
(May 30, 2003); Comments of Democracy 21 and Campaign Legal Center on NPRM 2004-06 (definition of
“political committee™) (April 5, 2004); Comments of Democracy 21 and Campaign Legal Center on NPRM 2004-17
(tax exempt organizations) (Jan. 7, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM
2005-03 (agents) (March 4, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-06
(solicitations) (March 28, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-10
(Intemet) (June 3, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-12 (June 3,
2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-12 (state party salaries) (June 3,
2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-13 (federal election activity) (June
3, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-20 (electioneering
communications) (Sept. 30, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-24
(solicit) (Oct. 28, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-28
(coordination) (Feb. 1, 2006); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-28
(coordination) (Supplemental comments) (Jan. 13, 2006); Comments of Democracy 21 and Campaign Legal Center
on NPRM 2006-05 (coordination) (March 22, 2006); Comments of Democracy 21 and Campaign Legal Center on
NPRM 2006-07 (federal election activity) (May 22, 2006); Comments of Democracy 21 and Campaign Legal
Center on NPRM 2007-23 (bundling) (Nov. 30, 2007); Comments of Democracy 21 and Campaign Legal Center on
NPRM 2007-23 (bundling) (Supplemental comments) (Sept. 24, 2008); Comments of Democracy 21 and Campaign
Legal Center on NPRM 2009-22 (federal election activity) (Nov. 20, 2009); Comments of Democracy 21 and
Campaign Legal Center on NPRM 2009-22 (federal election activity) (Jan. 6, 2010); Comments of Democracy 21
and Campaign Legal Center on NPRM 2009-23 (coordination) (Jan. 9, 2010); Comments of Democracy 21 and
Campaign Legal Center on NPRM 2009-26 (fundraising events) (Feb. 8, 2010); Comments of Democracy 21 and
Campaign Legal Center on NPRM 2010-01 (coordination) (Feb. 24, 2010); Comments of Democracy 21 and
Campaign Legal Center on NPRM 2010-01 (coordination) (Supplemental comments) (March 15, 2010); Comments
of Democracy 21 and Campaign Legal Center on ANPRM 2011-14 (Internet) (Nov. 14, 2011); Comments of
Democracy 21 and Campaign Legal Center on REG 2014-01 (McCutcheon) (Jan. 15, 2015); Comments of
Democracy 21 and Campaign Legal Center on REG 2015-04 (independent spending) (Oct. 27, 2015).
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BCRA was enacted in 2002. Moreover, they have been active participants in some of the rﬁajor
election-law -cases in the last decade,® including serving as counsel in the Shays line of cases.
See Shays v. FEC, 337 F. Supp. 2d 28 (D.D.C. 2004); Shays v. FEC, 4.14 F.3d 76 (D.C. Cir.
2005'); Shays v. FEC, 424 F. Supp. 100 (D.b.C. 2006). Shays v. FEC, 528 F.3d 914 (D.C. Cir.

2008).

In particular, Democracy 21 and CLC have a long history working on the regulations at
issue in the Vc_m Hollen litigation. In 2007, Democracy 21 and CLC filed lengthy comments on
their own behalf on the FEC’s notice of rulemaking for the regulations. See Exhibit C. And
representatives from both organizations testified in the rulemaking hearing. See Exhibit D. In
2011, when both orgahiiations served as counsel to Van Hollen in the lawsuit challenging the
regulations, their focus always remained on the proper interpretation of the election laws.
Democracy 21’s press releases, for example, emphasized the merits of the litigation and made
virtually no mention of Van Hollen’s candidacy for office. See, e.g., Exhibit E; Exhibit F;
Exhibit G; Exhibit H. Enclosed with this motion are affidavits by representatives of both
Democracy 21 and CLC confirming that their involvement in the litigation was not for the
purpose of influencing Van Hollen’s election; rather, Van Hollen served as plaintiff to guarantee
standing under D.C. Circuit law and thus avoid any potential jurisdictional issues that might have

otherwise hindered Democracy 21 and CLC’s efforts to pursue a legal challenge to the

§ See, e.g., McCutcheon v. FEC, 134 S. Ct. 1434, 1478 (2014) (Breyer, J., dissenting) (citing CLC brief for
proposition that joint fundraising committees and intra-party transfers allow “candidates, parties, and party
supporters” to “avoid[] the base contribution limits”); National Ass 'n of Mfts. v. Taylor, 582 F.3d 1, 18 (D.C. Cir.
2009) (citing CLC and Democracy 21 brief to counter “straw man” arguments that lobbying disclosure law cannot
permissibly cover lobbying association because law is underinclusive); Independence Institute v. FEC, 70 F. Supp.
3d 502, 509 & n.12 (D.D.C. 2014) (citing CLC and Democracy 21 brief in rejecting argument that election
disclosure requirements should be different for section 501(c)(3) organizations and section 501(c)(4) organizations),
rev'd and vacated, 816 F.3d 113 (D.C. Cir. 2016); McCutcheon v. FEC, 893 F. Supp. 2d 133, 136 n.1 (D.D.C. 2012)
(“As amici Campaign Legal Center and Democracy 21 explain, because primary and general elections held during
the same calendar year count as separate elections, 11 C.F.R. §§ 100.2, 110.1(j), an individual might contribute
$5,000 to each of a party's House and Senate candidates, $30,800 to each of a party’s three federal party committees
(each year, and $10,000 to each of a party's fifty state committees a year.”), rev'd and remanded, 134 S. Ct. 1434

2014). : )
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regulations at issue. .Exhibit I; Exhibit J. The totality of circumstances—the organizations’
mission, tbefr historical role in advocating for campaign finance reform, and their parti-cular
conduct su_rrdunding the FEC regulations at issue here—would compel any objective observer to
conclude that Democracy 21 and CLC did not provide these pro bono legal services “for the

purpose of influencing any election for Federal office.” § 8(a)(i).

3. The litigation and rulemaking have a “significant non-election
related” aspect

In assessing the “purpose” of a challenged activity, the Commission also considers
whether the “activity in question ... appear{s] to have any specific and significant non-election
related aspect that might distinguish it from election influencing activity.” AO 1983-12. In that
advisory opinion, for example, a political committée requested guidance on whether it could run
television commercials with footage of incumbent U.S. senators and a message congratulating
the citizens of the incumbents’ states for having elected that senator. The Commission ruled that
such commercials were in-kind contributions in part because the committee had failed to identify
any specific and significant non-election related aspect. And it distinguished such activities
from: (l).a Congressman hosting a public-affairs discussion program, which served the non-
election purpose of serving the “duties of a Fedeléal officeholder” (AO 1981-37); (2) a
candidate’s television advertisements appealing for funds for a charitable organization, which
served the principal purpose of helping the organization, not the candidate (AO 1978-88); and
(3) a candidate’s radio shows, which served the purpose of his basic employment with the
broadcast station (AO 1977-42). In all three examples, the “non-election related aspect” was
apparent to the Commission.

The same should be true here, as the “non-election related .aspect” of the rulemaking and

legal proceedings predominate over any indirect election-related benefit to Van Hollen that
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Cause of Action has alleged. The exclusive goal of both the rulemaking and the litigation is to
change the FEC regulations to require greater donor disclosure—not to influence the election of
any particular candidate.

C. Cause of Action’s Theory of Indirect Benefit is Both Incorrect And '
Disruptive

Because Cause of Actipn doeé not and cannot allege that Dernocracy 21 or CLC’s intent
was to influence Van Hollen’s election (the relevant inquiry under § 8(a)(i)), it asks the
Commission to rule that the challenged activities constitute a contribution because the legal
proceedings allegedly resulted in an incidental benefit to Van Hollen as a candidate. Although
Cal_lsg of Action includes the bare allegation that the pro bono legal services provided a “direct
benefit” to Van Hollen’s campaign (Compl. § 17), it does not point to anything that could even
charitably be described as such. Instead, Cause of Action hints at two sorts of decidedly indirect
benefits: First, that Van Hollen may receive a general reputational boost by being associated
with the lawsuit. See, e.g., id. 1 32-33. Second, that Van Hollen, in establishihg his standing to
bring the lawsuit, explained how the regulation at issue could potentially affect him. See, e.g.,
id. § 32 n.54. Both arguments rest on an indirecé—beneﬁt theory that is foreclosed by the
Commission’s past opinions, would be unworkable in practice, and would eliminate the
longstanding practice of federal candidates using pro bono legal services in caseé of public

concern.

1. The FEC has already rejected Cause of Action’s indirect, reputation-
based argument

Cause of Action appears to rely primarily on the effect of the litigation on Van Hollen’s
reputation. Citing FEC advisory opinion 1990-05, the Complaint argues that the princi;;al

question is “whether the activity in question conferred a recognizable benefit or value to the
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candidate.” Compl. § 31. It then catalogues Van Hollen’s statements in support of campaign
finance reform, asserting that “[t]he pro bono legal services at issue in this .matter, which
furthered that policy initi.ative on Van Hollen’s behalf, therefore must be seen for what they are:
contributions.” Id. § 33. By this lolgic, anything that helps to associate a candidate with a
particular policy issue is a campaign ‘-‘contl‘ibution” under § 8(a)(i).

The Commission has squarely rejected Cause of Action’s theory that any activity
conferring an indirect, reputational benefit necessarily influences a federal election and thus
constitutes a ‘fcontribution”:

[T]he Commission has recognized that even though certain

appearances and activities by candidates may have election related

aspects and may indirectly benefit their election campaigns,

payments by non-political committee entities to finance such

activity will not necessarily be deemed to be for the purpose of

influencing an election.
AO 1983-12. Accordingly, the FEC has permitted a candidate- to host a public-affairs radio
program, cable show, live event, or seminar (e.g., AO 1996-45, 1994-15, 1992-05, 1981-37,
1977-42), to appear in television advertisements endorsing local candidates for office or
fundraising for charitable organizations (AO 1982-56, 1978-88), to serve as chair of a political,
charitable and issue advocacy organization (.e. g., AO 1978-56, 1978-15, 1977-54), and to speak
at a college event or PAC fundraiser for an honorarium (e.g., AO 1992-06, 1988-27)—all of
which clearly enhance a candidate’s reputation. In none of these cases was this benefit
considered a basis for treating the underlying activity as a contribution. Thus, Cause of Action’s
reputation-based theory can be easily rejected as inconsistent with well-established, longstanding
FEC practice.

Cause of Action’s reliance on FEC advisory opinion 1990-05 is misplaced, given the

entirely different set of facts addressed in that opinion. In 1990, self-publication of newsletters
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and other media wa; an emerging trend ana raised the possibility that candidates might seek to
c-loak a classic electi;meering activity—pamphleteering—under the guise of p.ress freedom.
i\lotably, tl.1e Commission reaffirmed the principle that “indirect[] benefit” to a candidate is
insufficient to establish a contribution, declining to find that any of the candidate’s existing
newsletters were election-related even though all of them presumably provided her with some
beneficial exposure to her constituency. See AO 1990-05 (citing AO 1983-12). Instead, the
Commission offered general guidelines for when a candidate’s own press publications may cross
the line into being election-related.

That guidance does not support finding election-related activity here. To begin, this case
does not involve a candidate’s self-publication; it relates to a lawsuit and an administrative
proceeding. Instead of Van Hollen distributing the filings to his constituency in Maryland, his
lawyers filed them in federal court and in an administrative agency. The audience was the
federal judiciary and the Commission, not the Maryland electorate. Those filings also make no
reference to Van Hollen’s qualifications for public office or to his opponent and do not refer to
his views on public policy issues (or those of his opponents). They mention Van Hollen’s
candidacy for office only in passing, in addressing the court’s jurisdiction. FEC advisory
opinioﬁ 1990-05 confirms that such an indirect benefit does not implicate § 8(_a)(i).

2, Van Hollen’s standing allegations do not change this analysis

Cause of Action’s complaint also refers to certain allegations that Van Hollen included in
his complaint for purposes of establishing standing to bring the underlying lawsuit in federal
court. See Comi)l. 932 n.54. Such allegations, however, do not prove anything with respect to

whether this litigation should be considered election-influencing activity for purposes of

§ 8(a)(3).
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The inquiries—federal standing and § 8(a)(i)}—are distinct. Standing to bring a suit in
federal court relates to the effect or potential effect on the plaintiff, here Van Hollen. See
Summers v. Earth Island Institute, 129 S. Ct. 1142, 1149 -(2009) (describing the “personal stake”
a plaintiff must demonstrate in the litigation, including that “he is under threat of suffering
‘injury in fact’ that is concrete and particularized™). Section 8(a)(i), by contrast, relates to the
“purpose” of the donor. As discussed above, the Commission has rejected an effects-based
inquiry to determine whether an activity is a contribution. Van Hollen’s standing allegations
simply do not bear on the contribution question under § 8(a)(i).

What is more, even if they were the same inquiry, Van Hollen’s standing allegations
would not suffice to establish a contribution. The two inquiries have very different thresholds.
A federal plaintiff need not allege direct injury to establish standing. See United States v.
Students Challenging Reéulatow Agency Procedures (SCRAP), 412 U.S. 669, 689 n.14 (1973).”
For example, when Senator McConnell filed his complaint challenging BCRA, he (like Van
H‘o]len) alleged that the BCRA would injure him in his c;clpacity as a “member of Congress,
candidate, voter, donor, recipient, fundraiser, and party member.” Compl. § 16, McConnell v.
FEC, No. 02-cv-582, (D.D.C. Mar. 27, 2002), ECF No. 1.2 That this allegation was sufficient to
establish standing does not,'absent more, establish a contribution under § 8(a)(i). As the
Commission has expressly récognized, “activities [that] indirectly benefit ... election

campaigns ... will not necessarily be deemed to be for the purpose of influencing an election.”

AO 1983-12.

7 In SCRAP, the Supreme Court rejected an argument “to limit standing to those who have been
‘signiﬁcantly’ affected by agency action” as “fundamentally misconceived.” 412 U.S. at 689 n.14. It then
catalogued “important interests [that it allowed] to be vindicated by plaintiffs with no more at stake in the outcome
of an actlon than a fraction of a vote, a 85 fine and costs, and a $1.50 poll tax.” fd.

¥ Additionally, when Senator McConnell requested (and received) oral argument time in McCutcheon v.
FEC, he asserted that he was harmed by the aggregate limit on individual contributions. See Motion Of Sen. Mitch
McConnell For Leave To Participate In Oral Argument As Amicus Curiae And For Divided Oral Argument at 2,
McCutcheon v. FEC, No. 12-536 (U.S. filed July 25, 2013) (“Now seeking re-election to his sixth term in the
Senate, Senator McConnell is adversely impacted by the aggregate limit on individual contributions to candidates.”).
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Finally, even though Van Hollen alleged that the current campaign finance scheme
causes him Article III injury, that allegation does not prove that the litigation was for the purpose
of influencing a Federal election under § 8(a)(i). The litigation could ﬁot have provided Van
Hollen with an electoral advantage over an opponent because Van Hollen’s stated interest—
“participating in elections untaintéd by expenditures from undisclosed sources for ‘electioneering
communications’” (Exhibit K, 1] 11)—is shared by any candidate for federal office. If the
lawsuit were successful, all candidates would benefit from the ruling. Indeed, the allegations
were drafted to comply with the D.C. Circuit’s standing rules, which permit candidates to bring -
challenges to the illegal structuring of a competitive environment. See Shays v. FEC, 414 F.3d at

85. And, as explained above, such structural challenges are not for the purpose of influencing an

election.’

3. A Contrary Ruling By The FEC Would Be Highly Disruptive

Cause of Action’s complaint, if deemed valid, would call into question settled practices
in the area of campaign finance litigation. As noted, there is a long history of members of
Congress using pro bono legal services to challenge campaign finance laws and regulations. A
ruling that such services are “contributions” would, in practical terms, eliminate this practice.
The prohibitive cost of such legal work would make it highly unlikely that elected officials could
challenge campaign finance laws and regulations. And the social cost would be to reduce the
quality of legal representation in the important legal proceedings that sha;;e how campaign-

finance law develops in this country.

® Cause of Action also suggests, in a footnote, that Van Hollen violated the House ethics rules in accepting
the pro bono legal services without establishing a legal expense fund. ‘Compl. §23 b.34. The House Committee on
Ethics has made clear, however, that House members may accept “pro bono legal assistance ... without limit” “[t]o
participate in a civil action challenging the validity of any federal law or regulation.” House Committee on Ethics,
Contributions To A Legal Expense Fund, http://ethics.house.gov/contributions-legal-expense-fund (last visited May

9,2016). In any event, the Commission does not have jurisdiction over the enforcement of congressional ethics
rules.

-18 -



PO S P B i

Indeed,; if adopted, the disruptive effect of Cause of Action’s argument would extend far
beyond pro bono legal representation. Accepting the indirect-benefit theory would permit
complaints charging that any activity placing the candidate in a positive light is a
“contribution”—which is effectively everything a candidate. does. Not only would that cause a
flood of FEC complaints, it would seriously imperil many socially beneficial activities in which
federal officials engage. To consider just one example, such a ruling would call into question the
routine practice of U.S. Senators and Members of Congres.s filing amicus briefs in the courts of
appeals and the Supreme Court. Such pro bono amicus briefs are permitted by Congressional
rules, but—under Cause of Action’s theory of indirect benefit—they would be “contributions”
under § 8(a)(1). If the Commission were to accept Cause of Action’s theory, few members of

Congress would ever offer their views, as amicus curiae, to any court in the country.

Worse yet, Cause of Action’s indirect-benefit theory is entirely unworkable. There is no
administrable standard to determine which indirect benefits are sufficient to convert an activity
into a campaign contribution and which are not. And even were such a standard to exist, it
would raise fundamental fairness concerns because it would rely on ex post chto
decisionmaking; an ac.tivity could be deemed a “contribution” if, despite the donpr’s lack of
intent at the time of the activity, many months later, it provides sufficient benefit to a federal
candidate. The Commission should not accept Cause of Action’s invitation to overrule its prior

conclusion that indirect benefit is insufficient to establish a “contribution” under § 8(a)(i).

Il DEMOCRACY 21 AND CLC’S PRO BONO LEGAL SERVICES WERE NOT A
“CONTRIBUTION” AS DEFINED UNDER § 8(A)(11) OF FECA

The Commission should reject Cause of Action’s alternative argument (Compl. § 29) that

Democracy 21 and CLC provided a “contribution” to Van Hollen in the form of “payment by
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any person of compensation for the personal services of another person which are rendered fo a

political committee without charge for any purpose.” 52 U.S.C. § 30101(8)(A)(ii) (emphasis
added; hereinafter “§ (8)(a)(i1)”).

This arguihént suffers from a basic flaw. Democracy 21 and CLC provided pro bono
legal services to Van Hollen personally, not to his political committee. See Exhibit K (complaint
listing plaintiff as “Van Hollen,” not “Committee To Elect Van Hollen); ¢/ FEC AO 1988-27
(recognizing distinction between a payment “directly to the speaker ... an_d not to the speaker’s
election campaign”). Van Hollen himself was the only plaintiff in the lawsuit and petitioner in
the rulemaking; his campaign committee_ was not a party and had no involvement in either
proceeding. Because the underlying litigation and administrative petition were filed in Van

Hollen’s name, the pro bono legal services are not a contribution under § (8)(a)(ii).

Moreover, in connection with the litigation and rulemaking, Democracy 21 and CLC
worked only with Van Hollen personally and his House staff, not with his campaign staff.
Exhibit I; E).(hibit J. Indeed, Cause of Action’s Complaint cites press releases issued by
Representative Van Hollen’s Congressional office, not his ca.mpaign c_ommittee. See, e.g.,
Comp. § 32 n.55. Calluse of Action’s conclusory allegation that Democracy 21 and CLC
somehow contributed to Van Hollen’s political committee provides no basis for tfle Commission

to initiate an investigation.
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CONCLUSION

For the foregoing reasons, the Commission should find no reason to believe that

Democracy 21 and CLC violated FECA as alleged in MUR 7024 and should conclude that no

further action should be taken in this matter.
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Democracy 21

Democracy 21 is a nonprofit, nonpar isan organization dedicated to making democracy work for all Americans.

(O

Democracy 21, and its education arm, Democracy 21 Education Fund, work to eliminate he undue influence of
big money in American politics, prevent government corruption, empower citizens in the political process and
ensure the integrity and faimess of government decisions and elections. The organization promotes campaign
finance reform and other related political reforms to accomplish these goals. !

Our Focus

Democracy 21 provides the public and media with the latest informa ion and analysis on money and politics and
campaign finance reform efforts. The organization’s activities include:
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Promoting campaign finance reforms, including the creation of a new public financing system for
presidential and congressional races to empower citizens by providing multiple public funds to match their
small contributions, ending secret money in federal elections by enacting new campaign finance disclosure
laws, curbing the role of Super PACs in federal elections and creating a new system to effectively enforce
the campaign finance laws;

Working to develop technological breakthroughs by which the internet and social media can be used to
empower tens of millions of citizens to make small contributions online and fundamentally change the way
campaigns are financed;

Bringing lawsuits and filing briefs to defend the constitutionality of the nation’s campaign finance laws and
to ensure the laws are effectively interpreted and enforced;

Participating in administrative proceedings and filing complaints to press administrative agencies and
enforcement bodies to properly administer and enforce the laws;

Promoting other government integrity reform measures. including fobbying, ethics and transparency laws
and rules; and .

Serving as a watchdog to hold federal office holders accountable for viola ing campaign finance laws and
ethics rules and for misusing public office for personal gain.

Our Funders

Our funders include the John D. and Catherine T. MacArthur Foundation, the Rockefeller Brothers Fund, the
Opportunity Fund, F Three Foundation. the Open Society Founda ions and a number of committed individual
donors.

LOOKING FOR SOMETHING?

Search

Sign Up for Our Newsletter

RECENT PRESS RELEASES

Democracy 21 and Public Citizen File Amicus Brief in
SCOTUS Case McDonnell vs USA

Reform Groups File Amicus Brief Defending Soft Money
Ban

Reform Groups Call on FEC to Inves igate & Sanction
“Children of Israel LLC" for Evading Disclosure Laws

Fred Wertheimer for Huffington Post: "Doctor No:
Senator McConnell, the Supreme Court And a Thirty-
Year Career of Obstructionism”

Watchdog Groups Attack IRS Decision to Overrule
Proposed Staff Denial of Crossroads GPS' “Social
Welfare” Tax Status

View All Press Releases

GET IN TOUCH OUR WORK ABOUT US STAY CONNECTED

http:/Awww.democracy21.org/our-mission/

DO YOUR PART TO

1/2



4/15/2016

DTS TTIN P Do DN i

Democracy 21

2000 Massachusetts
Ave, NW

Washington. DC 20036

Phone: (202) 355.9600
Email:
info@democracy21.org

Legislative Action
Public Financing

Money in Politics
Inside the Courts

Our Mission | Democracy21 Derhocracy21

Our Mission Facebook
Our Team Twitter
Board of Directors Email
Contact Us

SUPPORT US

Support Democracy 21
today and become a part
of making Democracy
work for all Americans.

| DONATE l

Copyright ® 2013 Democracy21. Al rights reserved.

http:/iwww.democracy21.org/our-mission/

2/2




iSRS S O R,

EXHIBIT B



B} e

: CAMPAIGN
™ LEGAL CENTER

History & Mission

Founded in 2002, the Campaign Legal Center (CLC) is a nonpartisan, nonprofit organization
that defends and protects our democracy in the areas of campaign finance,'voting rights,
political communication and government ethics. CLC works every day to attack laws and
1 regulations that undermine the fundamental rights of all Americans to participate in the
0 political process and to defend laws that protect these interests. Working in administrative,
4 legislative and legal proceedings, CLC shapes our nation’s laws and policies so that the right
5 to have a voice.in our free and democratic society remains the foundation of our political
system.:
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October 1, 2007
By Electronic Mail (wrtl.ads@fec.gov)

Mr. Ron B. Katwan

Assistant General Counsel
Federal Election Commission
999 E Street NW
Washington, DC 20463

Re: Comments on Notice 2007-16: Electioneering Communications

Dear Mr. Katwan:

These comments are submitted jointly by the Campaign Legal Center, Democracy 21,
the Brennan Center for Justice, Common Cause, the League of Women Voters and U.S. PIRG
in response to the Notice of Proposed Rulemaking (NPRM) on “Electioneering '
Communications.” See NPRM 2007-16, 72 Fed. Reg. 50261 (August 31, 2007). The
Commission requests comments on proposed revisions to its rules governing electioneering
communications, in order to implement the Supreme Court’s decision in FEC v. Wisconsin
Right to Life, Inc., 127 S. Ct. 2652 (2007) (“WRTL II’).

WRTL II held that electioneering communications that are not express advocacy, or the
“functional equivalent of express advocacy,” id. at 2667, may not constitutionally be subject to
the prohibition on the use of corporate and union treasury funds to pay for electioneering
communications, a restriction imposed by Title II of the Bipartisan Campaign Reform Act of
2002 (BCRA), and codified at 2 U.S.C. §§ 441b(b)(2), 441b(c). Further, the plurality opinion
said that an “ad is the functional equivalent of express advocacy only if the ad is susceptible of
no reasonable interpretation other than as an appeal to vote for or against a specific candidate.”
WRTL II, 127 S. Ct. at 2667. '

The Commission is seeking public comment on two alternative proposed approaches to
implementing the WRTL II decision — the first would incorporate the new exemption into the
rules prohibiting the use of corporate and union treasury funds to pay for electioneering
communications; the second would incorporate the new exemption into the rule defining
“electioneering communication” itself. The principal difference between the two approaches is
that the second would have the effect of exempting WRTL II-type ads not only from the
corporate/union source restrictions at 2 U.S.C. § 441b(b)(2), but also from the electioneering -
communication disclosure requirements at 2 U.S.C. § 434(f). 72 Fed. Reg. at 50262.

For the reasons set forth below, we urge the Commission to promulgate a rule based on
the “Alternative 1” approach, limiting the new exemption to the corporate/union funding


mailto:wrtl.ads@fec.gov

B U= YN oy T P ™t

restrictions, and retaining the existing disclosure requirements for all ads that meet the
statutory definition of “electioneering communication.”

In addition to'the “safe harbor” proposed by the Commission as part of “Alternative 1,”
the Commission should make clear in the rule that it will consider “indicia of express
advocacy” in an ad, 127 S. Ct. at 2667, such as an attack on a candidate’s character,
qualifications or fitness for office, as a “red flag” and as strong evidence that the ad is subject
to the Title II funding restrictions. Further, the Commission should make clear that it will
consider “condemning” a candidate’s record on an issue — so-called “Jane Doe”-type ads, as
discussed both in WRTL 11, 127 S. Ct. at 2667 n.6, and in McConnell v. FEC, 540 U.S. 93, 127
(2003) — also as strong evidence that the ad is subject to the Title II funding restrictions.

The Campaign Legal Center and Democracy 21 each request the opportunity to testify
at the public hearing on this rulemaking scheduled for October 17, 2007.

L The Commission Should Adopt “Alternative 1” And Reject The
“Alternative 2” Proposal To Extend The WRTL II Exemption To BCRA’s
Reporting Requirements.

The NPRM correctly acknowledges that the “plaintiff in WRTL II challenged only
BCRA'’s corporate and labor organization funding restrictions and did not contest either the
definition of ‘electioneering communication’ in section 434(f)(3), or the reporting requirement
in section 434(f)(1).” 72 Fed. Reg. at 50262 (citing WRTL II, 127 S. Ct. at 2658-59; and
Verified Complaint for Declaratory and Injunctive Relief, 9§ 36 (July 28, 2004) in Wisconsin
Right to Life, Inc. v. FEC (D.D.C. No. 04-1260)).

In the original complaint filed by Wisconsin Right to Life that led to the Supreme Court
decision, the plaintiff could not have been clearer that it was not challenging the reporting and
disclaimer provisions of the law: “WRTL does not challenge the reporting and disclaimer
requirements for electioneering communications, only the prohibition on using its corporate
funds for its grass-roots lobbying advertisements.” Complaint, supra at  36.

This is a point repeatedly stressed by WRTL in its brief to the Supreme Court. In the
introductory section of the brief, it stated: “WRTL challenged the prohibition, not disclosure,
and was prepared to provide the full disclosure required under BCRA.” Brief for Appellee,
FEC. v. Wisconsin Right to Life, No. 06-969 (March 2006) at 10 (emphasis in original); see
also id. at n.18 (“Full disclosure of WRTL’s identity and activities would have been
forthcoming.”) and id. at 29 n.39 (“WRTL did not challenge the electioneering communication
disclosure requirements.” ) (emphasis in original). Indeed, WRTL stressed to the Court that its
challenge to the statute, if successful, would leave a fully “transparent” system:

Because WRTL does not challenge the disclaimer and disclosure requirements,
there will be no ads done under misleading names. There will continue to be

. full disclosure of all electioneering communications, both as to disclaimer and
public reports. The whole system will be transparent. With all this information,
it will then be up to the people to decide how to respond to the call for
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grassroots lobbying on a particular government issue. And to the extent that
there is a scintilla of perceived support or opposition to a candidate, ... , the
people, with full disclosure as to the messenger, can make the ultimate
judgment. ' '

Id. at 49.

The NPRM also correctly notes that the Supreme Court in McConnell v. FEC, 540 U.S.
93 (2003), “specifically upheld the electioneering communications reporting provisions as
constitutional because they ‘d[o] not prevent anyone from speaking[.]’” 72 Fed. Reg. 50262
(quoting McConnell, 540 U.S. at 201 (quoting McConnell v. FEC, 251 F. Supp. 2d 176, 241
(D.D.C. 2003)) (internal quotations omitted).” The McConnell Court upheld these disclosure
provisions by a vote of 8-1, with only Justice Thomas dissenting. '

Yet, despite the fact that the plaintiff in WRTL II did not challenge the constitutionality
of the disclosure requirements applicable to electioneering communications, and despite the
fact that the WRTL II Court did not address the constitutionality of these disclosure
requirements, and despite the fact that the McConnell Court by a large majority specifically
upheld the constitutionality of the Title II disclosure requirements — the Commission has
proposed, as “Alternative 2,” to amend the definition of “electioneering communication” at 11

C.F.R. § 100.29(c) so as to exempt many if not most electioneering communications from the
disclosure requirements.

For the reasons set forth below, the Commission does not have any basis for adopti_ng
“Alternative 2.”

A. Supreme Court’s WRTL II holding that the “electioneering
communication” funding restrictions are unconstitutional as applied to
" certain advertisements does not extend to the reporting requirements
for “electioneering communications.”

The Commission asks: “Does WRTL II either permit or necessitate an exemption from
the definition of ‘electioneering communication,’ or give the Commission authority to create
such an exemption?” 72 Fed. Reg. at 50263.

The answer to all those questions is no. As noted above, the Court’s decision in WRTL
11 did not even consider, let alone invalidate, BCRA’s definition of “electioneering
communication” and related reporting requirements. And the Commission does not have

! Also quoting Alaska Right To Life Comm. v. Miles, 441 F.3d 773, 788 (9th Cir. 2006) (“The

[McConnell] Court was not * * * explicit about the appropriate standard of scrutiny with respect to
disclosure requirements. However, in addressing extensive reporting requirements applicable to * * *
‘electioneering communications’ * * *, the Court did not apply ‘strict scrutiny’ or require a ‘compelling
state interest.” Rather, the Court upheld the disclosure requirements as supported merely by ‘important
state interests.’”’) (internal quotation omitted); Buckley v. Valeo, 424 U.S. 1, 60-84 (1976) (upholding
FECA’s reporting requirements).
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authority to exempt from the disclosure requirements any electioneering communications that
promote, support, attack or oppose a candidate. See 2 U.S.C. § 434(H)(3)(B)(iv).

The Court in WRTL II revxewed the constitutionality of the Title II funding restrictions
—not its disclosure requirement. Fundamentally different constitutional tests apply to the two
provisions. Whereas a reporting requirement is constitutional so long as there is a “‘relevant
correlation’ or ‘substantial relation’ between the governmental interest and the information
required to be disclosed,” Buckley v. Valeo, 424 U.S. 1, 64 (1976), a restriction on political
spending is constitutional only if it meets the more rigorous strict scrutiny requirement of being
“narrowly tailored to further a compelling interest,” WRTL II, 127 S. Ct. at 2671 (quoting
McConnell, 540 U.S. at 205; Bellotti, 435 U.S. 765, 786 (1978); Buckley, 424 U.S. at 44-45).

Examining the source prohibition, and that provision alone, the Court in WRTL II
applied this more rigorous standard. The WRTL II Court had no reason to, and indeed did not,
consider whether the ads at issue in the case could constitutionally be subject to the disclosure .
requirements of Title II, under the less rigorous standard of review applicable to such reporting
requirements. '

Thus, this rulemaking is being conducted pursuant to a Supreme Court decision that did
not examine or address the constitutionality of the Title II disclosure requirements, and did not -
make any ruling on those requirements. And if the Court had been presented the question, the
standard it would have applied to assessing the Title II disclosure requirements clearly would
have been markedly different than the standard it applied to reviewing the Title II funding
restrictions.

The Commission should not speculate as to what the outcome might be of some
possible future as-applied challenge that might (or might not) be someday brought against the
disclosure requirements of Title II. Certainly there are no grounds, now, for the Commission
to conclude that those disclosure requirements are unconstitutional. WRTL II provides no basis -
for the Commission to decide, by rule, that the statutory disclosure requirements of BCRA
cannot apply to all electloneermg communications.

This conclusnon has even stronger force given that the Supreme Court in McConnell,
with eight Justices agreeing, expressly upheld the Title II disclosure requirements, 540 U.S. at
194-200, a decision undlsturbed (and unanalyzed) by WRTL II. '

McConnell’s analysis of disclosure has its roots directly in Buckley. There, the Court
made clear that both the government interests supporting disclosure laws, as well as the
burdens imposed on those required to comply with disclosure requirements, differ substantially
from interests and burdens at issue in provisions that impose limits on contributions and
expenditures.

The Buckley Court began by noting that “[u]nlike the overall limitations on
contributions and expenditures, the disclosure requirements impose no ceiling on campaign- .
related activities.” Jd. at 64. The Court said that there must be a “‘relevant correlation’ or
‘substantial relation’ between the governmental interest and the information required to be



disclosed.” Id. This test is necessary, the Court reasoned, “because compelled disclosure has
the potential for substantially infringing the exercise of First Amendment rights,” but it also
found “that there are governmental interests sufficiently important to outweigh the possibility
of infringement, particularly when the ‘free functioning of our national institutions’ is
involved.” Id. at 66 (quoting Communist Party v. Subversive Activities Control Bd., 367 U.S.
1,97 (1961)). The Court continued:

The governmental interests sought to be vindicated by the disclosure requirements
are of this magnitude. They fall into three categories. First, disclosure provides
the electorate with information “as to where political campaign money comes
from and how it is spent by the candidate” in order to aid the voters in evaluating
those who seek federal office. ... The sources of a candidate’s financial support
also alert the voter to the interests to which a candidate is most likely to be
responsive and thus facilitate predictions of future performance in office.

Second, disclosure requirements deter actual corruption and avoid the appearance
of corruption by exposing large contributions and expenditures to the light of
publicity. This exposure may discourage those who would use money for
improper purposes either before or after the election. A public armed with
information about a candidate’s most generous supporters is better able to detect
any post-election special favors that may be given in return.

Third, and not least significant, recordkeeping, reporting, and disclosure
requirements are an essential means of gathering the data necessary to detect
violations of the contribution limitations described above.

The disclosure requirements, as a general matter, directly serve substantial
governmental interests. :

Id. at 66-68 (footnotes omitted) (emphasis added).

With respect to the burdens imposed by disclosure requirements, the Buckley Court
noted that “disclosure requirements — certainly in most applications — appear to be the least
restrictive means of curbing the evils of campaign ignorance and corruption that Congress
found to exist.” Id. at 68 (footnotes omitted). On balance, the Court concluded that the
“sufficiently important™ government interests served by disclosure requirements justify the
burdens imposed by them, and it rejected the claims that FECA’s disclosure requirements were
unconstitutional as applied to political committees and individuals. Id. at 60.

By reference to this analysis, the Court in McConnell rejected a challenge to the Title I
disclosure requirements. 540 U.S. at 195. The Court:

[A]gree[d] with the District Court that the important state interests that prompted
the Buckley Court to uphold FECA'’s disclosure requirements — providing the
electorate with information, deterring actual corruption and avoiding any
appearance thereof, and gathering the data necessary to enforce more substantive
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electioneering restrictions — apbly in full to BCRA. Accordingly, Buckley amply
- supports application of FECA § 304’s disclosure requirements to the entire range
of “electioneering communications.”

540 U.S. at 196 (footnote omitted) (emphasis added). The Court continued:

Plaintiffs’ disdain for BCRA’s disclosure provisions is nothing short of
surprising. ... Curiously, Plaintiffs want to preserve the ability to run these
advertisements while hiding behind dubious and misleading names like: ‘The
Coalition-Americans Working for Real Change’ (funded by business
organizations opposed to organized labor), ‘Citizens for Better Medicare’ (funded
by the pharmaceutical industry), ‘Republicans for Clean Air’ (funded by brothers
Charles and Sam Wyly). ... Given these tactics, Plaintiffs never satisfactorily
answer the question of how ‘uninhibited, robust, and wide-open’ speech can occur
when organizations hide themselves from the scrutiny of the voting public.

"~ McConnell Br. at 44. Plaintiffs’ argument for striking down BCRA’s disclosure
provisions does not reinforce the precious First Amendment values that Plaintiffs
argue are trampled by BCRA, but ignores the competing First Amendment
interests of individual citizens seeking to make informed choices in the political
marketplace.” 251 F.Supp.2d at 237. '

540 U.S. at 196-97 (quoting McConnell, 251 F.Supp.2d at 237(emphasis added)).

Just as the Buckley Court had upheld earlier FECA disclosure requirements against
constitutional challenge, the McConnell Court held that BCRA’s disclosure requirements “are
constitutional, in part, because they ‘d[o] not prevent anyone from speaking.’” Id. at 201
(internal citation omitted). :

In his opinion concurring in this portion of the judgment, Justice Kennedy, joined by
Justice Scalia and Chief Justice Rehnquist, stated that he “agree[s] with the Court’s judgment
upholding the disclosure provisions contained in § 201 of Title II, with one exception.” Id. at
321.3 Justice Kennedy stated that the section 201 disclosure requirement “does substantially
relate” to the governmental interest in providing the electorate with information, which
“assures its constitutionality.” Id. (citing id. at 196).

In short, the Supreme Court has held that reporting requirements serve governmental
interests broader than those served by restrictions on expenditures, and that disclosure

2 The Court in McConnell noted that persons subject to the disclosure requirement might avail

themselves of an as-applied challenge if they could demonstrate that disclosure would subject them to a
“reasonable probability” of “threats, harassment, and reprisals.” Id. at 198-99 (quoting Brown v.
Socialist Workers '74 Campaign Comm. (Ohio), 459 U.S. 87, 100 (1982)). It found no such
demonstration was made in McConnell, id. at 199, nor was any such argument advanced in WRTL II.

} That exception is the requirement in section 202 of BCRA for “advance disclosure” of
executory contracts to purchase airtime for electioneering communications to be run in the future.
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requirements are less burdensome than restrictions on expenditures. For these reasons, the
Court has employed entirely different legal standards when considering the constitutionality of
reporting requirements, as compared to a ban on the use of corporate or union treasury funds to
pay for expenditures. The Court’s ruling in WRTL II, applying the more rigorous standard to
the source prohibitions of Title II, neither addressed nor disturbed the Court’s 8-1 ruling in
McConnell which applied a different standard to uphold the disclosure provisions of Title IL.*

-B. The constitutionality of a disclosure requirement does not depend on
the spender’s use of “express advocacy” or its “functional equivalent.”

The fact that the Title II disclosure requirement (1) was upheld as constitutional in
McConnell, (2) was not challenged in WRTL II, and (3) would, if challenged, be subject to an
entirely different legal standard than was the source prohibition at issue in WRTL II, alone
makes clear that the Commission has no legal or policy basis for extending the WRTL II
exemption to the electioneering communication disclosure requirement.

Nevertheless, some might argue that disclosure may not constitutionally be required by
spenders who do not use “express advocacy” or its “functional equivalent” and, instead, engage
in what they characterize as “grassroots lobbying.” This is wrong, but in any event would be a
judgment for the courts to make about a statute passed by Congress, not a judgment for the
Commission to make on its own.

The constitutionality of a disclosure requirement does not depend on the spender’s use
of “express advocacy” or its “functional equivalent.” Statutes requiring disclosure of lobbying
expenditures, as well as expenditures for ballot measures, have been upheld by both the
Supreme Court and lower federal courts..

The leading case on lobbyist disclosure, U.S. v. Harriss, 347.U.S. 612 (1954),
considered the Federal Regulation of Lobbying Act, which required every person “receiving
any contributions or expending any money for the purpose of influencing the passage or defeat

4 For the reasons discussed above, WRTL II does not require the Commission to create an

exemption to the definition of electioneering communication that would have impact beyond the section
441b(b) restrictions on the use of corporate and union treasury funds reviewed by the Court. Nor does
the Commission have discretionary authority under subpart (iv) of 2 U.S.C.§ 434(f)(3)(B) (or on any
other statutory basis) to create such an exemption to the definition of electioneering communication.
Under that provision, the Commission may not exempt any electioneering communication that
“promotes or supports a candidate for [Federal] office, or attacks or opposes a candidate for that office
(regardless of whether the communication expressly advocates a vote for or against a candidate).” Id.
(incorporating 2 U.S.C. § 431(20)(A)(iii)). Since this language from section 431(20) makes clear that
the category of PASO ads is broader than “express advocacy” and its “functional equivalent,” -
narrowing the definition of electioneering communications simply to express advocacy and its
“functional equivalent” would necessarily exclude non-express advocacy ads which PASO a candidate.
While such a narrowing construction is required by the plurality’s decision for purposes of applying the
section 441b(b)(2) restriction on the use of corporate and union treasury funds, it is not required for any
other purpose, and would exceed the statutorily constrained scope of the Commission’s discretionary
authority.
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of any legislation by Congress” to report information about their clients and their contributions
and expenditures. /d. at 614 & n.1. To avoid finding this broadly-drafted Act
unconstitutionally vague, the Supreme Court narrowed its application to lobbyists’ “direct
communication with members of Congress on pending or proposed federal legislation[,]” and
to such efforts made “through an artificially stimulated letter campaign.”’ Id. at 620; see also
id. at 620 n.10 (noting that the Act covered lobbyists’ “initiat[ion] of propaganda from all over
the country, in the form of letters and telegrams,” to influence legislators). After balancing the
Act’s burden on First Amendment rights against the government’s interests, the Court found
that disclosure of “lobbying,” thus defined, did not violate the First Amendment. It reasoned
that disclosure served the state interest of “self-protection,” and enabled legislators to evaluate
lobbying pressures by providing “a modicum of information from those who, for hire, attempt
to influence legislation, or who collect or spend funds for that purpose.” Id. at 625. The Court
said:

Present-day legislative complexities are such that individual members of
Congress cannot be expected to explore the myriad [lobbying] pressures to
which they are regularly subjected. Yet full realization of the American ideal of
government by elected representatives depends to no small extent on their
ability to properly evaluate such pressures. Otherwise the voice of the people
may all too easily be drowned out by the voice of special interest groups
seeking favored treatment while masquerading as proponents of the public weal.

d

Lower courts, following Harriss, have also upheld state lobbying disclosure statutes. In
Minnesota State Ethical Practices Board (MSEPB) v. Nat'l Rifle Association, 761 F.2d 509
(8th Cir. 1985), the Eighth Circuit upheld a state statute requiring disclosure of grassroots
lobbying, even when the activity at issue was only correspondence from a national
organization to its own members. The NRA had sent three letters and one mailgram from its
Washington headquarters to its members in Minnesota (approximately 54,000 persons), urging
them to contact their state legislators in support of three pieces of pending legislation. /d. at
511. The Court found that Minnesota’s interest in the disclosure of these activities
“outweigh[ed] any infringement of the [NRA’s] first amendment rights.” Id. at 5 12.5

5 For instance, one of the lobbyist-defendants had “arranged to have members of Congress

contacted” about legislation that would raise the price of agricultural commodities and commodity
futures “through an artificially stimulated letter campaign.” Harriss, 347 U.S. at 616-17.

6 The Eighth Circuit reiterated this holding in Minnesota Citizens Concerned for Life v. Kelley,
427 F.3d 1106, 1111 (8th Cir. 2005), stating, “Both the Supreme Court and this court have upheld
lobbyist-disclosure statutes based on the government’s ‘compelling’ interest in requiring lobbyists to
register and report their activities, and avoiding even the appearance of corruption.” See also
Commission on Independent Colleges and Universities v. New York Temporary State Commission, 534
F. Supp. 489, 498 (N.D.N.Y. 1982) (finding the New York state lobby law, construed to require
disclosure of efforts to “exhort the public to make such direct contact with legislators as outlined in
Harriss,” did not violate the First Amendment). Cf. Florida League of Prof’l Lobbyists, Inc. v. Meggs,
87 F.3d 457, 460-61 (11th Cir. 1996) (citing Harriss in upholding a Florida law which required
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The electioneering communication disclosure provisions of Title II are far narrower
than those upheld in Harriss and MSEPB. Whereas the Title II disclosure requirements apply
only to certain broadcast communications aired in close proximity to elections, the disclosure
requirements upheld in Harriss and MSEPB apply to both broadcast and non-broadcast
communications, and apply regardless of when the communication was made.

Similarly, the Supreme Court has expressed approval of state statutes requiring the
disclosure of funds spent on so-called issue advocacy in the context of ballot measures. In
First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765 (1978), the Court struck down limits on
expenditures to influence ballot measures, but did so in part because “[i]dentification of the
source of advertising may be required as a means of disclosure, so that the people will be able
to evaluate the arguments to which they are being subjected.” Id. at 792 n.32. Citing Buckley
and Harriss, the Court took note of “the prophylactic effect of requiring that the source of
communication be disclosed.” /d.

The Court again recognized this state “informational interest” in Citizens Against Rent
Control v. City of Berkeley, 454 U.S. 290 (1981), where it considered a challenge to the City’s
ordinance that limited contributions to committees formed to support or oppose ballot
measures. Although the Court struck down the contribution limit, it based this holding in part
on the availability of disclosure requirements imposed on ballot measure committees. See 454
U.S. at 298 (“[T]here is no risk that the Berkeley voters will be in doubt as to the identity of
those whose money supports or opposes a given ballot measure since contributors must make
their identities known under [a different section] of the ordinance, which requires publication
of lists of contributors in advance of the voting.”); see also Watchtower Bible and Tract
Society of New York v. Village of Stratton, 536 U.S. 150, 167 (2002) (invalidating ordinance
requiring registration of door-to-door canvassers but noting that disclosure requirements “may
well be justified in some situations — for example, by the special state interest in protecting the
integrity of the ballot initiative process.. M7

These precedents led the Ninth Circuit to hold that, “[g]iven the Supreme Court’s
repeated pronouncements, we think there can be no doubt that states may regulate express
ballot-measure advocacy through disclosure laws.” California Pro-Life Council v. Getman,
328 F.3d 1088, 1104 (9th Cir. 2003). The Ninth Circuit noted that “[t]hough the Buckley Court
discussed the value of disclosure for candidate elections, the same considerations apply just as
forcefully, if not more so, for voter-decided ballot measures.” Id. at 1105; see also Rhode
Island ACLU v. Begin, 431 F. Supp. 2d. 227, 243 (D.R.1. 2006) (upholding state law disclosure
requirement that “is closely drawn to further a sufficiently important state interest in providing

disclosure of expenditures both for direct lobbying and for indirect lobbying activities which did not
involve contact with governmental officials). '

7 McIntyre v. Ohio Election Comm., 514 U.S. 334 (1995), is not to the contrary. There, the Court
struck down a state law identification requirement for political advertising, as applied to a pamphlet .
produced and disseminated by an individual. That case did not concern reporting requirements, and
indeed the Court specifically distinguished such requirements, noting that they are a “far cry” from the
identification law at issue in McIntyre. 514 U.S. at 355.
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voters with information regarding the sources of funds used to support or oppose ballot
measures.”).?

Whether viewed in the context of lobby disclosure laws, or ballot measure disclosure
requirements, federal case law confirms that the entire universe of advertisements captured by .
BCRA'’s definition of “electioneering communication” — those ads considered the functional
equivalent of express advocacy, those that may promote or attack a candidate even if not the
equivalent of express advocacy, as well as those that might be characterized as “grassroots
lobbying” or “issue” advocacy — may constitutionally be subject to disclosure requirements.
The Supreme Court and lower federal courts have upheld broader statutes requiring such
disclosure, finding them justified by sufficiently important state informational interests.

IL. “Alternative 1” Correctly Implements The Supreme Court’s Decision In
WRTL II, Provided It Is Modified To Make Clear That “Indicia Of Express
Advocacy” And “Condemning” A Candidate’s Record On An Issue (“Jane
Doe”-Type Ads) Will Constitute Strong “Red Flag” Evidence That The Ads
Are Subject To The Funding Restrictions Of Title II.

The Commission’s “Alternative 1” proposal to incorporate a new exemption into Part
114 of the Commission’s regulations appropriately limits the scope of the WRTL 1I exemption
to BCRA'’s restrictions on corporate and labor organization funding of electioneering
communications. Thus, under “Alternative 1,” corporations and labor organizations would be
permitted to use general treasury funds for electioneering communications that qualify for the
proposed exemption, but would be required to file electioneering communications disclosure
reports if their spending for such communications exceeds $10,000 in a calendar year. See 72
Fed. Reg. at 50262.

As discussed in greater detail below, it is important for the Commission to be clear in
the rule that “indicia of express advocacy” in an ad — such as attacks on a candidate’s
character, qualifications or fitness for office — will provide strong evidence that the ad is
subject to the funding restrictions of Title II. Similarly, the Commission should make clear
that “condemning” a candidate’s record on an issue — what the plurality opinion called “Jane
Doe”-type ads — will also provide strong evidence that the ad is subject to the funding
restrictions of Title II.

Subsection (a) of proposed new 11 C.F.R. § 114.15 provides that “[c]orporations and
labor organizations may make an electioneering communication . . . if the communication is
susceptible of a reasonable interpretation other than as an appeal to vote for or against a clearly
identified Federal candidate.” Subsection (b) establishes safe harbors for certain types of
electioneering communication (i.e., “grassroots lobbying” and “commercial and business

8 In Getman, the Ninth Circuit analogized spending on a ballot measure with lobbying, thus

invoking the Harriss rationale for disclosure. It noted that voters act as legislators in the ballot measure
context, and that interest groups and individuals attempting to influence voters thus act as lobbyists.
“We think Californians, as lawmakers, have an interest in knowing who is lobbying for their vote, just
as members of Congress may require lobbyists to disclose who is paying for the lobbyists’ services and
how much.” 328 F.3d at 1106 (citing Harriss, 347 U.S. at 625).
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advertisements™) that meet specific requirements: Subsection (c) makes clear that

electioneering communications qualifying for this exemption are nevertheless subject to the
Title II reporting requirements.

We support the language of the general exemption set forth in proposed subpart (a).
This subsection implements the Supreme Court’s conclusion that an electioneering
communication which is not the “functional equivalent” of express advocacy is exempt from
the Title II source prohibition, and it mirrors the plurality opinion’s language in defining the
“functional equivalent” test.

This umbrella exemption, in itself, would be sufficient to implement the WRTL II
decision. The Commission correctly recognizes that in “determining whether a particular
communication is susceptible of a reasonable interpretation other than as an appeal to vote for
or against a clearly identified Federal candidate, the Commission may consider ‘basic
background information that may be necessary to put an ad in context.”” 72 Fed. Reg. at
50264 (quoting WRTL 11, 127 S. Ct. at 2669). Under WRTL II, this information could include
whether a communication “describes a legislative issue that is either currently the subject of
legislative scrutiny or likely to be the subject of such scrutiny in the near future.” 72 Fed. Reg.
50264 (quoting WRTL I1, 127 S. Ct. at 2669).

Although it is not required by the decision, we think it is reasonable for the
Commission to provide additional guidance as to the contours of the umbrella exemption.
Such guidance, however, must include both what is covered by the exemption, as well as what
is not covered. The “safe harbor” in proposed subsection (b)(1) for “grassroots lobbying
communications” is appropriate guidance on what ads are included in the exemption, in that it
provides protection for ads that share all of the same essential characteristics as the ads held
exempt in WRTL II, provided the Commission also makes clear that “Jane Doe”-type ads are
not eligible for the “safe harbor.” See n.9, infra. But this is not the only appropriate guidance
the Commission needs to provide; the rule must also include guidance as to what ads are not
covered by the exemption as well.

The pllirality opinion described the ads at issue in WRTL II by pointing to a list of
attributes:

First, their content is consistent with that of a genuine issue ad: The ads focus
on a legislative issue, take a position on the issue, exhort the public to adopt that
position, and urge the public to contact public officials with respect to the
matter. Second, their content lacks indicia of express advocacy: The ads do not
mention an election, candidacy, political party, or challenger; and they do not
take a position on a candidate’s character, qualifications, or fitness for office.

WRTL II, 127 S. Ct. at 2667.° The controlling opinion said that because the WRTL ads had
these characteristics — and pointed specifically to all of these characteristics — those ads were

’ The plurality opinion noted an additional characteristic of the WRTL ads: it said that the

WRTL ads were distinguishable from “Jane Doe”-type ads — ads that “condemned” a candidate’s
“record on a particular issue.” 127 S. Ct. at 2667 n.6. The plurality said the WRTL ads “do not do so.”
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“plainly not the functional equivalent of express advocacy.” Id. In light of that analysis, other
ads which similarly share all of these characteristics may fairly be assumed to fall within the
umbrella exemption as well (and thus can fairly be included within a “safe harbor”).'°

The Commission asks “whether a showing that the communication meets all four
prongs (and all elements of each prong) should be required to come within the safe harbor.” 72
Fed. Reg. at 50265. We strongly believe that it should. The Commission should adhere
closely to the fact pattern of WRTL II in crafting a per se “safe harbor” exemption, and for that
reason should make clear that “Jane Doe”-type ads are not eligible for the safe harbor, since the
plurality opinion drew a distinction between the WRTL ads and the so-called “Jane Doe™-type
ads. See n.9, supra. Of course, the failure to fall within the safe harbor does not mean an ad -
could not still be exempt under the governing “functional equivalent” test that would be
codified by proposed section 114.15(a). Even if one or more prongs of the safe harbor test are
not met, an ad may still qualify for the umbrella exemption. (The NPRM itself notes this point:
“[A] communication that does not qualify for either of the safe harbors may still come within
the general exemption....” 72 Fed. Reg. at 50264).

The Commission notes several limitations of its proposed “grassroots lobbying” safe
harbor (e.g., communications discussing a candidate who is not an officeholder would not
come within the proposed “grassroots lobbying” safe harbor), and asks whether the safe harbor
should be “so limited” or, instead, should be expanded in a variety of ways. 72 Fed. Reg. at
50265. We agree with the limitations and urge the Commission to reject any expansion of the
safe harbor as proposed in the NPRM.

Again, the safe harbor deals only with ads that are per se exempt, and the failure to
expand the safe harbor does not constrict of the scope of the umbrella exemption. Ads that do
not fall within the proposed safe harbor might nonetheless be within the scope of the umbrella
exemption. '

Just as the Commission proposes for the sake of clarity to provide a safe harbor as to
the types of ads that are covered by the umbrella exemption, it should also provide guidance as
to the characteristics of ads that will constitute strong evidence that such ads are not covered by
the exemption and thus remain subject to the funding restrictions of Title II.

" The Commission asks whether “there any factors that could support a conclusion that a
communication is per se the functional equivalent of express advocacy[.]” 72 Fed. Reg. at
20265. The answer is that there are factors that should raise a “red flag” and be viewed as
providing strong evidence that an ad is subject to the Title II funding restrictions — and those
factors were identified by the plurality opinion itself, which deemed certain characteristics of
an ad to be “indicia of express advocacy,” WRTL II, 127 S. Ct. at 2667. These factors also

Id. Thus, ads which “condemn” (or praise) a candidate’s record on a particular issue should be

. expressly excluded from the safe harbor.

10 Subsection (b)(2) would establish a safe harbor for certain commercial and business

advertisements — advertisements of a sort not at issue in WRTL II. We do not object to this proposed
safe harbor. - :
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include the kind of “condemnation” of a candidate’s record that characterizes the “Jane Doe”-
type ads discussed by the plurality opinion, and whlch that opinion distinguished from the
WRTL ads at issue in the case. /d. at n.6.

It is in part precisely because the ads at issue in WRTL II did not contain these “indicia
of express advocacy” that the plurality opinion deemed those ads to be entitled to a
constitutional exemption. By the same reasoning, if an ad does contain “indicia of express
advocacy,” the regulations should state that those indicia provide strong evidence in favor of
treating the ad as the equivalent of express advocacy, and accordingly as subject to the Title II
funding restrictions. There is a reason that the plurality opinion spelled out what constitutes
“indicia of express advocacy.” The Commission should give effective meaning to the list of
such indicia, just as it proposes to give meaning to the indicia of what is a “genuine issue ad.”
Id. Thus, we strongly urge the Commission to make clear in the new rule that the fact that a
communication:

e mentions an election, candidacy, political party, or challenger; or that it
e takes a position on a candidate’s character, qualifications or fitness for office;

will constitute strong evidence that the ad is the functional equivalent of express advocacy
within the meaning of the WRTL II decision and therefore is mell%lble for the general
exemption that would be established by proposed subsection (a).'

" The recent enforcement actions against various section 527 groups provide examples of ads that

attack a candidate’s “character.” In the February, 2007 conciliation agreement with Progress for
America Voter Fund, see In re Progress for America Voter Fund (MUR 5487) (Feb. 28, 2007) available
at http://eqs.sdrdc.com/eqsdocs/0000SAA7.pdf, the Commlssmn cited an ad which praised the character
of President Bush:

Why do we fight? Years of defense and intelligence cuts left us vulnerable. We fight
now because America is under attack. Positions are clear. A president, who fights to
defeat terrorists before they can attack again. Or the nation’s most liberal senator with
a 30-year record of supporting defense and intelligence cuts. The war is against terror.
And President Bush has the strength and courage to lead us to victory.

Progress for America Voter Fund is responsible for the content of this ad.

The Commission found this ad to be express advocacy. Conciliation Agreement at §{ 27-28.

. An ad cited by the Commission in its conciliation agreement with Swiftboat Veterans and
POWs for Truth (“SwiftVets”), see In re Swiftboat Veterans and POWs for Truth Conciliation -
Agreement (MURSs 5511 and 5525) (Dec. 13, 2006) available at
http://egs.nictusa.com/eqsdocs/0000S8ED.pdf, directly criticized the *‘character” of Senator John Kerry:

How can you expect our sons and daughters.to follow you, when you condemned this
[sic] fathers and grandfathers?

Why is this relevant?

Because character and honor matter. Especially in a time of war.
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The Commission correctly notes that “if a communication discusses an officeholder’s
past position on an issue in a way that implicates the officeholder’s character, qualifications, or
fitness for office,” then the communication would not be eligible for exemption under the
“grassroots lobbying” safe harbor. 72 Fed. Reg. at 50266. These same factors should also be
treated as providing strong evidence that the communication is not eligible for the umbrella
exemption as well, and is therefore subject to the Title II funding restrictions.

Similarly, the Commission needs to make clear in the regulation that the WRTL II
decision provides no “safe harbor” exemption for a class of ads which the plurality opinion
refers to as the “’Jane Doe’ example identified in McConnell.” 127 S. Ct. at 2667 n.6. These
ads, as described by the plurality, are ones that “condemn[]” a-candidate’s “record on a
particular issue.” Id. The plurality opinion explicitly distinguished the WRTL ads from this
kind of “Jane Doe” ad, on the basis that the WRTL ads “do not” condemn Senator Feingold’s
position on the filibuster issue; instead, they “take a position on the filibuster issue and exhort
constituents to contact Senators Feingold and Kohl to advance that position.” /d. Indeed, “one
would not even know from the ads whether Senator Feingold supported or opposed the
filibuster.” Jd.

By making this explicit distinction between the WRTL ads and the “Jane Doe” ad, the
plurality opinion leaves in place the ruling in McConnell regarding such “Jane Doe”-type ads.
For this reason, language in an ad “condemning” a candidate’s record on an issue should be
treated as strong evidence that the ad is not eligible for the umbrella exemption and is thus
subject to the Title II funding restrictions.

Finally, with respect to the “grassroots lobbying” safe harbor, the Commission provides
numerous examples of communications that would, and would not, qualify for the safe harbor
exemption. We agree with the Commission’s conclusions regarding the applicability of the
safe harbor to Examples 1, 2 and 3. Example 4 should be deemed not to come within the
proposed safe harbor, because it attacks a candidate’s character, qualifications, and fitness for
office. Example 5 should be deemed not to come within the proposed safe harbor because-it
mentions the candidacies of two individuals. Example 6 should be deemed not to come within
the proposed safe harbor because it takes.a position on a candidate’s character, qualifications
and fitness for office. Example 7 should likewise be deemed not to come within the proposed
safe harbor because it mentions the candidacy of an individual for federal office and takes a
position on that candidate’s character, qualifications and fitness for office.

John Kerry cannot be trusted.

Conciliation Agreement at § 15. The Commission concluded that this ad is express advocacy. /d. at
25. To the same effect, the Commission cited a mailer which claimed Kerry “lied to the American
people,” “betrayed his fellow soldiers,” and “lost the respect of the mean he served with,” and which
concluded by stating, “We’re not debating Vietnam, it’s about John Kerry’s character, he betrayed us in
the past, how do we know he won’t do it again?” Id. at ] 16. The Commission also concluded this
mailer contained express advocacy. Id. at q 26.
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III. Proposed Revisions To 11 C.F.R. § 104.20 Would Adequately Facilitate
Reporting Of Payments For Electioneering Communication Permissible
Under Proposed 11 C.F.R. § 114.15.

The Commission is proposing to revisé its Title II disclosure regulations to facilitate
disclosure by corporations and labor organizations permitted to make payments for
electioneering communication under proposed 11 C.F.R. § 114.15. See 72 Fed. Reg. 50271.

The Commission proposes to amend its regulations to allow corporations and labor
organizations, like other persons, to establish segregated accounts for the purpose of making
payments for electioneering communications. The names of addresses of each donor of $1,000
or more to such segregated accounts must be reported. Where electioneering communications
are not funded out of a segregated account, current regulations require the name and address of
every donor of $1,000 or more to the person making the electioneering communication be
reported. 11 C.F.R. § 104.20(c)(8). The Commission notes that it is “not proposing revisions
to paragraph (c)(8), which provides for the reporting of ‘donors’ when electioneering
communications are not made using a ségregated bank account.” 72 Fed. Reg. 50271.

The Commission asks, however, how a corporation or labor organization would report
an electioneering communication funded with general treasury funds, and not funded out of a
segregated account established for that purpose. 72 Fed. Reg. at 50271.

It is clear that a corporation or labor organization should be required to report the name
and address of each donor who donates $1,000 or more to a segregated account that is
established for the purpose of making electioneering communications. If a corporation or labor
organization does not use a segregated account to pay for electioneering communications, it
should be required to disclose the name and address of all of its donors of $1,000 or more. In
each case, furthermore, the total amount of the donation should be reported. These rules, for
instance, would apply to an advocacy group organized as a corporation, and that accepts
donations. In the situation where a corporation receives no donations or contributions, and
pays for an electioneering communication out of general treasury funds consisting of income

- from business activities, it would simply report that the corporation itself was the source of the

funds.

IV.  The WRTL II Holding Reinforces The Constitutionality Of 11 C.F.R. §
' 100.22(b).

In addition to addressing the “electioneering communication” issues raised by the
WRTL II decision, the NPRM asks whether WRTL II “also provide[s] guidance regarding the
constitutional reach of other provisions in the Act?” 72 Fed. Reg. 50263. The Commission
correctly notes that the WRTL II “Court’s equating of the ‘functional equivalent of express
advocacy’ with communications that are ‘susceptible of no reasonable interpretation other than
as an appeal to vote for or against a specific candidate’ bears considerable resemblance to
components of the Commission’s definition of express advocacy” at 11 CFR § 100.22. Id.
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We agree with this. Subsection (a) of 100.22 defines “expressly advocating” to include
communications that “can have no other reasonable meaning than to urge the election or
defeat” of a candidate, while subsection (b) defines the phrase to include communication that
“could only be interpreted by a reasonable person as containing advocacy of the election or
defeat” of a candidate. The NPRM asks whether “WRTL II require[s] the Commission to revise
or repeal any portion of its definition of express advocacy at section 100.22[.]” 72 Fed. Reg. at
50263. '

It does not. The Commission should not revise or repeal any portion of its subpart (b)
regulation. To the contrary, the WRTL II opinion considerably strengthens the argument that
the Commission’s subpart (b) standard is constitutional.

That standard has been invalidated in a handful of lower court decisions, primarily on
the ground that it is unconstitutionally vague. See e.g., Maine Right to Life Comm., Inc. v. Fed.
Election Comm’n, 98 F.3d 1 (1st Cir. 1996) (per curiam) (adopting district court opinion); see
also Fed. Election Comm'n v. Christian Action Network, 92 F.3d 1178 (4th Cir. 1996) (per
curiam) (adopting district court opinion).

Yet, the subpart (b) standard and the WRTL I test are virtually indistinguishable: the
former based on a “could only be interpreted by a reasonable person” standard, and the latter
based on a “susceptible of no reasonable interpretation other than” test.

. If the WRTL II test — crafted by the Chief Justice’s plurality opinion itself — is not
unconstitutionally vague, then neither is the virtually identical subpart (b) test. Given the
striking similarities between the two standards, the Court’s embrace of a “susceptible of no
reasonable interpretation” standard for defining the “functional equivalent of express

advocacy” serves as a de facto endorsement of the constitutionality of subpart (b)’s “could only
be interpreted by a reasonable person” standard.

The plurality opinion in WRTL II described its test as being “objective, focusing on the
substance of the communication rather than amorphous considerations of intent and effect.”
WRTL II, 127 S. Ct. at 2666. As if to stress this point, the plurality opinion specifically
defends the test it sets forth against Justice Scalia’s attack on its vagueness. Id. at 2669 n.7.
The footnote points out that the “no reasonable interpretation” standard satisfies the
“imperative for clarity in this area.” The footnote also argues that the “magic words” ,
formulation of express advocacy used in Buckley was not “the constitutional standard for
clarity ... in the abstract, divorced from specific statutory language,” and that the Buckley
“magic words” standard was a matter of statutory construction and “does not dictate a
constitutional test.” Id. '

12 We take note of the fact that the plurality opinion also says that its test “is only triggered if the

speech meets the bright-line requirements of BCRA § 203 in the first place.” /d. As a descriptive
matter, this is of course true: a limiting construction that narrows the scope of those “electioneering
communications” that are subject to the corporate and union funding ban is itself necessarily subject to
the underlying time frame limitations on the statutory definition of “electioneering communications.”
Thus, it is correct that the plurality’s test applies only in the 30/60 day Title II period. This truism,
however, does not in any way address the concern about whether the plurality’s limiting construction is,
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In recent months, the Commission has been applying the section 100.22 standards of
express advocacy, including its subpart (b) test, in the context of its enforcement actions
regarding the “political committee” status of organizations active in the 2004 elections, a test
that in part turns on whether such organizations made “expenditures” for express advocacy.
The WRTL II decision affirms that Commlssmn has been on solid legal ground in its reliance
on subpart (b).

These enforcement actions also provide illustrations of how the Commission has been
applying subpart (b), and therefore they provide important guidance on how the Commission
should apply-the closely related WRTL I standard. For instance, in its December 2006
conciliation agreement with Swiftboat Veterans and POWs for Truth (“SwiftVets™), see In re
Swiftboat Veterans and POWs for Truth Conciliation Agreement (MURs 5511 and 5525) (Dec.

13, 2006)," the Commlsswn cited the following ads as containing subpart (b) express

advocacy:
~ Friends

Even before Jane Fonda went to Hanoi to meet with the enemy and mock America,
John Kerry secretly met with enemy leaders in Paris.

' i?:\'/entually; Jane Fonda apologized for her activities, but John Kerry refused to.
In a time of war, can America trust a man who betrayed his country?
Any Questions?
John Kerry has not been honest.
) And he lacks the capacity to lead.
When the chips are down, you could not count on John Kerry.

I served with John Kerry...John Kerry cannot be trusted.

or is not, vague. After all, if — as the plurality opinion concludes — the “susceptible of no reasonable
interpretation” test is not vague, that is as true outside the time frame as it is inside that period.
Furthermore, the fact that the plurality opinion says that the test applies only in the Title II period does
not create a negative implication that this test, or a similar test, cannot be used outside that period.

This snippet of the opinion, however, may be used by some, incorrectly, to argue that the
subpart (b) standard cannot be applied outside the Title II timeframe. In our view, that would be a gross
over-reading of the plurality’s passing statement which, after all, is no more than one sentence of
dictum in a footnote and is presented only as the fifth of five reasons to rebut an argument made by
another Justice. That hardly should be taken as a negative ruling on the constitutionality of the
Commission’s longstanding subpart (b) regulation that was not even before the Court.

3 Available at hitp://eqs.nictusa.com/eqsdocs/000058ED.pdf.
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Never Forget (a/k/a Other Hand)

John Kerry gave aide [sic] and comfort to the enemy by advocating
their negotiating points to our government.

~ Why is it relevant? Because John Kerry is asking us to trust him.

I will never forget John Kerry’s testimony. If we couldn’t trust John Kerry
Then, how could we possibly trust him now?

Id. at ) 15. The Commission concluded that these ads, and other similar ones,

[E]xplicitly challenge Senator Kerry’s ‘capacity to lead,” assert that he cannot
be ‘trusted,’ and ask why citizens should be willing to ‘follow” him as a leader.
The Commission concludes that, speaking to voters in this context, the
advertisements unambiguously refer to Senator Kerry as a Presidential

- candidate by discussing his character, fitness for office, and capacity to lead,
and have no other reasonable meaning than to encourage actions to defeat him.
See 11 C.F.R. § 100.22(b). '

Id. at 9 25. The Commission also cited two mailers sent by SwiftVets. One read:

Why is John Kerry’s Betrayal Relevant Today? Because character and trust are
essential to leadership, especially in time of war. A man who so grossly distorts
his military record, who betrays his fellow soldiers, who endangers our soldiers
and sailors held captive, who secretly conspires with the enemy, who so
brazenly mocks the symbols of sacrifice of our servicemen.. .all for his own
personal political goals...has neither the character nor the trust for such
leadership. JOHN KERRY CANNOT BE TRUSTED. If we couldn’t trust
John Kerry then, how could we possibly trust him now?

Id at 1]- 16. Of this mailer (and another similar one), the Commission said:

Both mailers comment on Kerry’s character, qualifications and
accomplishments and the Commission concludes that, in context, they have no
other reasonable meaning than to encourage actions to defeat Senator Kerry.
Senator Kerry, the recipient is told, lacks an essential requirement to lead ina_
time of war — he “cannot be trusted” and is “unfit for command.” Thus the
Commission concludes that the only manner in which the reader can act on the
message that “Kerry cannot be trusted” is to vote against him in the upcoming
election. See 11 C.F.R. § 100.22(b).

Id at26.
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A November 2006 conciliation agreement with Sierra Club, Inc., see In re Sierra Club
Conciliation Agreement (MUR 5634) (Nov. 15, 2006),'* provides further examples of subpart
(b) express advocacy. There, the Commission cited a pamphlet published by the Sierra Club

shortly before the 2004 election:

The “Conscience” pamphlet prominently exhorts the reader to “LET YOUR
CONSCIENCE BE YOUR GUIDE ...,” accompanied by pictures of gushing

~ water, picturesque skies, abundant forests, and people enjoying nature. The
headline of the interior of the pamphlet exhorts the reader, “AND LET YOUR
VOTE BE YOUR VOICE” (Emphasis in the original). '

Undemeath that exhortation, the pamphlet compares the environmental records
of President Bush and Senator John Kerry and U.S. Senate candidates-Mel
Martinez and Betty Castor through checkmarks and written narratives. For
example, in the category of “Toxic Waste Cleanup,” it describes Senator Kerry
as a “leader on cleaning up toxic waste sites” and states he co-sponsored
legislation that would unburden taxpayers and “hold polluting companies
responsible for paying to clean up, abandoned toxic waste sites.” In contrast,
the description of President Bush’s record on the same subject says “President
Bush has refused to support the ‘polluter pays’ principle, which would require

~ corporations to fund the cleanup of abandoned toxic waste sites, including the
51 in Florida. Instead, he has required ordinary taxpayers to shoulder the
cleanup costs.” Similarly, under the subject of “Clean Air,” Senator Kerry is
described “support[ing] an amendment that would block President Bush’s
change to weaken the Clean Air Act,” and as co-sponsoring legislation “which
would force old, polluting power plants to clean up.” In contrast, President
Bush’s position on “Clean Air*’ is described as “weakening the law that
requires power plants and other factories to install modem pollution controls
when their plants are changed in ways that increase pollution.” In each of three
categories, the pamphlet assigns a “checkmark symbol” in one or two boxes
next to either one or both candidates; of the two candidates, only Senator Kerry
receives checkmarks in every box in all three categories (Toxic Waste Cleanup,
Clean Air, and Clean Water), whereas President Bush receives only one
checkmark in a-single category (Clean Air), and in that category, there are two
checkmarks for Senator Kerry.

Id at 19 8-9. The Commission concluded this pamphlet constituted subpart (b) express
advocacy:

The Commission concludes that the “Conscience” pamphlet ... was
unmistakable, unambiguous, and suggestive of only one meaning, and
reasonable minds could not differ as to whether the pamphlet encourages
readers to vote for Senator Kerry and Betty Castor or encouraged some other
kind of action. See 11 C.F.R. § 100.22(b). Accordingly, the Commission

Available at http://egs.nictusa.com/eqsdocs/00005815.pdf.
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concludes that the “Conscience” pamphlet expressly advocated the election of
clearly identified candidates.

Id atq1l.

In light of the WRTL II Court’s de facto affirmation that 11 C.F.R. § 100.22(b) is not
unconstitutionally vague, we believe the Commission should continue to apply this standard
when determining whether a person has made communications “expressly advocating” a
candidate’s election or defeat. The Commission should reject any suggestion that the subpart
(b) standard should be repealed.

Given that the WRTL I test and the subpart (b) definition of “expressly advocating” are
virtually identical, the source restrictions of Title II now prohibit only corporate and union
spending for “electioneering communications™ that would already be prohibited by the section
441b prohibition on corporate or union spending of treasury funds for “independent
expenditures,” defined to include express advocacy under section 100.22 of the Commission’s
regulations. In light of this, the Commission asks whether “these coextensive definitions leave
any independent meaning to the electioneering communications reporting requirements.” 72
Fed. Reg. at 50263.

The answer is that they do, because, as discussed above, the WRTL II “functional
equivalent” test does not apply to the Title II reporting requirements. All communications
meeting the statutory definition of “electioneering communication” should remain subject to
BCRA's reporting requirements. Thus, BCRA'’s Title II disclosure requirements continue to
have extremely important independent meaning, and to apply to all electioneering
communications, regardless of whether they constitute the functional equivalent of express
advocacy. '

The Commission further asks whether “this combination of definitions [would] . . . rob
the electioneering communication prohibition in section 441b(b)(2) (and proposed new 11 CFR
114.15) of independent significance by construing the corporate expenditure prohibition as
coextensive with the corporate electioneering communications prohibition[.]” 72 Fed. Reg. at
50263.

This is not the case because, as noted above, the subpart (b) standard has been
invalidated by some lower federal courts and is thus currently inapplicable in certain
jurisdictions. Because of the Commission’s inability to enforce subpart (b) in these
jurisdictions, the corporation/labor organization electioneering communication restrictions
established by 2 U.S.C. § 441(b)(2), even as narrowed by WRTL II, continue to have
independent significance in those jurisdictions. Further, because the future of subpart (b), and
the Commission’s application of it, are not permanently resolved, notwithstanding the de facto
approval of it in WRTL I, the Commission should retain both standards.

~Forall of these reasons, we urge the Commission not to revise or repeal any portion of
its definition of express advocacy at section 100.22.
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We urge the Commission to promulgate a rule reflecting the “Alternative 1 approach,
with the important modifications described above, limiting the new WRTL II exemption to the
corporate/union funding restrictions imposed by Title I, and retaining the existing disclosure
requirements for all ads that meet the statutory definition of “electioneering communication.”
We also urge the Commission not to revise or repeal any portion of its definition of express

advocacy at section 100.22.

We appreciate the opportunity to submit these comments.
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6 other 13aues for public comment regarding the 6 I'd also like to thank all of the
7 ¢ffect of the Wisconain Right to Life 7 people and the organizations that supported
B decision on our regulations including whether ] them 1n putting torward comments. We had
9 we should amend our definition of express 9 over 25 comxrents by soretimes collections of
‘10 advocacy in Section 100.22 of our regulation 10 groups on this. And they were very detailed
11 in light of Lhe Supreme Court‘s decision. 11 and T think onormously helpful as the
12 1'd like to thank very briefly cur 12 commissionars think through Lhe problems
13 ataff and the Oftice of General Counsel for 13 before us.
14 their hard work on this and while It is 14 And 1 also want to express
15 1invisible to the outside world the Offtice of 15 parcicular n;ap:ac.iulon cto the tifteen
16 General Counsel hn_s made a number of changes 16 ind‘ividulls who have 'nuxeed to give of their
17 to the means and mothods by which we 17 time to coma and prasant before us as
1B prorulgate regulations in this area ard chose 18 witnesses, We aro looking forward to their
19 chanyes sped up in a nucber of ways by a 19 inaights, vheir experience, and their
20 nuzber of days our ability to get this out 20 expartise in this area.
21 and I wanted toc thank Ron Katwan, 1 want to 21 This 1s the fornat we are going
22 thank Peg Perl, and 1 wunted to thank Tony 22 follow over the next two days. There are
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19
20
21
22

fifreen witnesses who have been divided into
five panels. Thére are three parals for
today and for [wO tUMOIrow.

Each panel will last between one
and two houra depending upon the number of
panelists. We will break for luach and we
will also have a hreak between today's two
afternoon panels.

RPach witness has five minuces for
an opening statement. We have & light aystem
at the witness vablo to help you keep track
of your timu. The green lighc will start to
flash when there 13 one minute left.

The yollow light will go on in 30
soconds and a red light moans that 1t is time
to wrap up your remarka.

The balance of the tine is reaervad
for queations by tho Commiasion.

After opening atatements T will
open discusaion by asking for whether thera
are questions fror the comnissioner. The

compissioners can 30ak recognition from e
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and we have no particular order for
proceeding.

We have done this in the past in a
number of preceedings and it has worked
tairly well in gencrating a4 conversat:ion
between the witnesses and the comaissioners
and hopefully it will proceed well again
today.

The genezal counsel and staff
directors aro also free to ask questions of
the witnesses.

Wo're going to begin with opening
scatedsnts from ccanissioners and =y
understanding is that there is at least one
comnissioner who would like to make an
opening statemsnt.

Commissioner Reintraub.

MS. WETNTRAUB: Thank you, Mr.
chdhm;n. I left copies of it out thore and
people can read it, so I will) try and do this
quickly.

1 just wanted to highlight three
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17
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15

20

21

questions that I hava baen grappling with as
1 have haan going through the commonts in the
hopes that I can got a lirtle bit of help cn
thase from tha witnesscs.

Thoe £1rst concerns disclosura.
Obviously that's the big difference between
Alternstive 1 and Altarnative 2, is whethar
we aro going ro continue to have disclosure.

1 have always been u big advocate
of rransparancy and diaclosures. So T will
state at the outset that I am leaning towards
Alternative 1, but T do think that some of
the cemeanters have raised some :ntercesting
problens with Alternacive 1, notably in those
instances whare Congrusa may not have thought
through what it was yoing Lo mean for thas to
have disclosuze bocause Lhey were not
anticipating that these entities would be
able to make electioneering comaunicationa.

And T think some non-‘plc“:
organizations have raised aome issues and the

unions have aa well, so I would like some-
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help from the witnesses as to whether we have
the flexibility under the statute to
accoxmaodate the concezns that have been
ralsed by soma of these organizations, and if
30, how can we go about doing that.

Secondly, there is this jssue that
intrigues me abour condemnation. Tn the
Wisconsin Right o Life decision Chiet
Justice Roberts distinguished tha %isconsin
Right to Life ads from the hypothetical "Jane
Doe" ads that were described in the McConnell
litigation, and Justice Roberts wrote:

"That ad, che one in the
hypothetical McConnell ' latigation, condexmned
Jana Doe's racord on a particular issua. The
Wisconsin Right to Life's ads do not do so.
They inatead take a position on the
filibuster issue and exhort conscituents to
contact Senators Feingold and Kohl to advance
that position. Indeed one would not even
know from the ads whether Senator Feingold

supported or opposad filibustars.®
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1 S0 what do we do with this? Does 1 thereof, I notice at least l'u:ﬂ:h‘w
2 this moan that in order to be permissible an 2 similarity in the wording, although a number
3 ad can't state the positiorn of the candidate 3 of our cormenters seem to think there is a
4 or officeholdar that is mentioned in tha ad? 4 : big difference.
5 Can they mention it as long as they don't s S0 we've got 100.22{al whach in
6 cdondemn the position? And if so, how would’ 6 part defines express advocacy as
7 we define condemning in a way that would give 7 co.-:umcuion‘: of :ndividual words which ain
s' clear guidance for the regulated cwcmunity 8 context can have no other recasonable reaning
9 about what they can and can't say? 5 other than to urge the slection or defear of
10 And T'll .note 1n this concext that 10 one or more clearly idontificd candidates,
11 one of our later witnesaes noted on his bloy 11 and that's in the "magic words™ seccioun.
12 that whatever we do, we are probably going to 12 . 100.22(b) dofines express udmn:y‘
13 be both condemned and criticized. All I can 13 as a comxunicacion that when taken as a whole
14 say about that is co paraphruse former 14 and with limited reference to external events
15 Speaker Tom Reld who said somerhing along the 15 such as the proxamity to the election could
16 lines ot, "I don"t expeciL to avoid criticism, : 16 only be intorpreted by a rwasonable person as
2 17 I just Lry not to deserve it." 17 containing advocacy of the election or defeat
J‘ 18 The !hl.!d issue thac 'l': wanted to 18 of one or more clearly identified candidartes.
7 19 raise was this issue of zea‘:anlhleneu. 19 And then the Supreme Court said
B 20 If you look at the wording of the 20 that an ad 1s a functional equivaleant of
4 21 three differont standards for express 21 express advacacy only if the ad is
._4 22 or the ~f i 1 equivalent” 22 ible of no le | ation
4
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1 other than as an appeal to vote for or
2 againat & specific candidate.
3 It sounds an awful lot alike, and
q yat people make a whole lot of the
5 differences. So any guidance that the
6 witnesses would care to share as to why they
? think these three standards have such huge
8 diffaorences 1n interpretation would also be
9 appreciated.
10 And chat 315 really all 1 wanted to
11 do and T am looking forward to hesring what
12 prople have to say.
13 CHAIRMAN LENHARD: Very good. Do
14 any of the other commissioners wish to make
15 an opening statesuent?
16 No one seakiny recognition, our
17 first panel this morning consisits of James
18 Bopp on behalf of the James Madison Center
15 for Free Sprech and also plaintiff's counssl
: - 20 in the deciaion of Wisconain Right to Life
21 varsus FEC. Mr. Bopp. congrarulations on
22

your victory thera.
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actlon™ is to have paople calling abtout

There 13 a yreen light provided at
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2 legislation. 2 the witness table which will alight soon and
3 CHAIRMAN LENHARD: Are there any 3 then it will starc to flash when you have one
4 other quastions oz comments? Then we will 4 mnute remaining. Thereafter a yellow lighe
5 recess until 1:30 when the next panel will 5 will go on when you have 30 seconds left and
[ begin. Thank you. 6 the red light means that your time has
7 {Recess) 7 expired. !
8 CHAIRMAN LENHARD: .T would like to 8 The balance of the time will be
9 reconvane the meeting of the Federal Election 9 used for quastions from the commissionera and
10 Commisaion for october 17, 2007. 10 in oddition general counsol and the staff
11 We aro considering reviajons to our 11 director and its represcntatives will have an
12 regulations related to electioneering 12 opportunity to ask questions as well.
13 comzunications in light of the Supreme 13 We do not have a particular
14 Court's deciaion in Wisconsin Right to Life. 14 organizational tormat [or the queations.
15 our second panel consista of Jen 1% Commissioners will simply scek recognition
16 Baran who is here on behalf of the Chamber of 16 and I will recognize the comnissioners as
P 17 Commerce, Lazry Gold, who 13 here on bchalf 17 this has generally provided a more free
_l 18 ot the AFL-C10, and Don Simon who 1s here on 18 flowing forx of diacussion which has been
% 15 behall of Democracy 21. 15 more constructive as we pursuo solutions to
B 20 The procedure w:ll be as it was 20 the problems that sit hafore us.
: 4 21 cthis morning, which 13 each witness will have 21 In general.we go alphabetically
4 22 five minutes to make an openingstatemenc. 22 which would mean that Mz. Baran will go
4 .
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1 first, followed by Mr. Gold, and then finally 1 B of its regulatiors of finding of express
2 by Mr. Simon. 30 unless you have arranged 2 advocacy.
3 otherwise amongst yourselves, we will proceed 3 Regarding the propoacd exemption,
4 accordingly. So. Mr. Baran, you may begin at L] che Wisconsin Right to Lifa case clearly seots
5 your convenience. L torth guidelines for the Comnission to follow
6 MR.. BARAN: Thank you, Mr. Chairman 6 in fashioning this so-called safe harbor
? and pembers of the Commission. 7 which otherwise is known as the First
8 The chamber of Coxxperce would like 8 Amendment, and the Commission has to be
5 to address three specific areas of concern at 9 diligent in insurang that all uluctioneering
10 this hearing. 10 1ons aze ible of any
11 First, 1 would like to point out 11 reasonable interpretation other than as an
12 that the proposed grassroots lobbying 12 appeal to a vote for or against a spucific
1 exemption does not protect all the speech 13 candidate and tall within that safe harbor.
14 that is permitted under Wisconsin Right to 14 Thase communications are not the
15 Lafe. ' ’ 15 functional equivalent of expross advocacy and
18 The second proposed exemprion 16 therefore are outside cthu scope of the
17 should be included :n the definition of 1?7 McConnell holding.
18 eleczioneering i ions and Y 18 Unfortunately, in our opinion the
19 exclude exempt communications from reporting. 15 Commission's 1 fails to all
20 Third, as our comments noted, we 20 coumunications that ara not oxpress advocacy
21 believe this 13 the appropriate opportunity 21 or its funcrional equivalent.
22 for the Commission to formally repeal Section 22 The proposed rules impermissibly

IBTA.COURT REPORTING
www_betaroporting.com
(202) 464-2400 800-522-21382




146

1 limit the scope of grassroots lobbying to 1 inappropriately adda a degree of uncertainty
2 speech that' discusses pending issues only, to 2 and a limitation of scope that will cause
3 speech that addresses curreat officeholdera 3 permissible speech to fall outside the very
q only, to spesch that does nor mention voting 4 safe harbor that is meant to protect it.
5 by the gencral public, and to speech that S Secondly, we urge the safe hactbor
6 Bakes no muntion of an officsholder’s 6 would thereby exclude reporting. The Supreme
? position on an araa of public polacy. ? Court has never mandated disclosure for
8 The Wiasconsin Right to Life caje 8 communications rhat are not either cxpresas
L does not limit grossroots lobbying so .9 advocacy or ita functional equivalent
10 drastically. 1ssues in quns:éon nead not be 10 Becauaze :;e graasroots lobbying
11 pending. the subject of an ad need not be 11 that must be protectud in this rulemaking is
12 limitad to an officaholder, and voting by the 12 not y or ita ¢ 141 1
13 general public may be mentioned and 13 equivalent, no compelling government interest
14 discussion of public policy positions is 14 exiats that juatities its regulation and to
15 pormissible 30 long as the call to vote for 15 izpose such a disclosure requirement or any
16 o1 against based on thut position or on any 16 other regulation on an entity conducting
1 17 other 1mputations that are per se 17 grassroots lobbying samply is contracy to the
,7 18 inconsistent with the public office are not 18 judicial comrmand.
B 19 made. 15 Therefore tho Comission should
e 20 The Commission in crafting i1ts safe 20 remove permissible lobbying from such speech-
l"4 21 . harbor should carefully hew to the larguage 21 chillirg regulatien.
4 22 of the case and straying too far 22 Finally, the lﬂ:consin Right to
:2
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1 Life case in its tailoring of the definition 1 that every court that has addressed this,
2 of electioneoring ions also i 2 what 1 would call discrodited Furgatch-based
3 the regulatory dofinition of express 3 atandard, has made.
1 advocacy. ] Tt reaquires consideration of all of
5 Express advocacy is defined as s those factors that the court in Wisconsan
6 words that expressly advocate the election or 6 Right to Life rejected, specifically
? defoatr of a clearly identified candidate. 7 ancluding referencos to external events, such
] The definition ot ecloctioneering ] as the proximity to the election and usage ot
L] communication must be limited to cover only 9 an atf s-basced and -based le
i communications that are susceptible of as 10 person test.
11 reasoneble interpretation other than as an 11 The Commission should take the
12 appeal 1o vote for or against a :pn:ilxb 12 opportunity to finally remove this
13 candidate. 13 unconstitutional soction trom the definition
14 In demanding that any standard be 14 of express advocacy.-
15 claar, the Supreme Court cautions against a 15 In making the changes that I have
16 teviaw ot tactors outside the fouk corners of 16 toucthed on roday and is more fully explained
1? a communication including Lhe ad's timing, 17 in the Chamber’s commonts to this proposed
18 its etfect on listeoners, nd the conrext 18 rulemaking, the Commission will enact rules
19 surrounding the ad. 19 and the parties ure free to make grassroots
20- Subscction (b} of the express 20 lobbying comzunications free from the
21 advocacy definition by contrasr is 21 chilling etfect of unconztitutional
22 unconatitutionally vague, the determination 22 regulation while having set forth clearly
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defined guidelinas as vo what is and what is
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that wa think the rulemaking should cake,
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2 not expresa advocacy or electionoering 2 what WRTL 1I did was to adopt a narrowing
3 coxmunications. 3 <construction of the definition ot
q Thank you. R 4 electioneering comwunications, much like
5 CHAIRMAN LBN.W-RD: Thank you very S Buckley and MCFL did Eo‘r u:hlu przovisions in
6_ much. Mr. Gold. 6 the act.
7 HR... COLD: Thank you, Mr. Chairman. 7 The Congression.l- intent hore was
8 l.n my opening statement I would like ro 8 v‘ery clear. Congress equated the pro_hibi:icn
9_ addreas two of :h;e poincs thut the four labor 9 with the requitement for disclosurs.
10 oryanizations made in our commonts. 10 'rh; same line applied to both. 1If
11 Of course, I welcome questions on 11 you were p_:ohibi:e_d fron doing it you didn’t
12 any ochar aspect of our submjaaion. 12 have to disclose i1t. What they were
13 First, why it would ke better to 13 prohibited to do, there was no conterplacticn.
14 revise the elecu‘onee_nng coxsmenications 14 But unions and corperations would never be in
15 definition rather than revise only tha 15 @& position to have to report eleciioneering
16 prohibition on union and corporate pay 16 comzunications bocause they were simply
1 17 vlectionearing communications. 17 banned from doing sc.
7 18 And second, it however the 18 That was the assumption. It ia
19 Commission pursues a version of what we have 19 very clear from che legislative history that
"G 20 labeled Altecnative 1, what incoming receipts 20 clnoctoral spaach, clectienearang :p;nh, if
‘4 t21 ought to be regquired to be reported. 21 you will, was the target of this.
4 22 With respact to the basic approach 22 After all, the Congressional Record
4
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1 13 replete with many, many statements about 1 foresee n cluss of electionsering
2 sham issue ada, negative advertising, loaing 2 communications that unions and corporations
3 control of our- campaigns and cthe like. That 3 couldn’t undertake and what the consequence
4 13 what drove this legialation. 4 of that would be.
5 In the comments I note that in the S However, one aspect of the statute
[ comments of two nationnl political committeea 6 that has been unremarked in this, including
7. today that same spirit remains. 7 by us, 1s the so-callad backup definition of
8 They say cthat the disclosure 8 clectioneering comaunications.
9 requirements continue to perform an important S Congress did foresce the
10 function 1a informing cho public abeut 10 possibility that the Supreme C_nu:: would
1 various candidates' supporters and that the 11 strike down some aspect ot the law and it
12 parcy committees have a real direct interest 12 provided a backup definition, and again, it
13 ir having access 0 information of this 13 was a detfinition.
14 character which 15 essential to their own 14 This i3 Section 434(f) (3)(a) 12},
15 atrategic decision making. 15 and it says, "if clause ona, the primary
16 But that is not :eally what WRTL 16 dofinition of electionuering communications,
l:l decaded. 17 were held to be canuun.lionnny insufficiont
16 WRTL tcok a very dift view of 18 by final judic¢ial decision to support the
15 much of the communications und that is why it 19 rogulation provided herein.”
- 20 artivo2 at its nazrowing construction. 20 That's the language. And then it
21 You obviously ara acting in an 21 provides the backup.
22 unexpocted sitwaviocn. Congress did not 22 Now tho supreme Court in WRTL IT
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1 did not facially invelidate it, of course, or 1 in one of her questions, "What is to be
2 at least on the surface proserved McConnell. 2 disclosed?™
3 But the spiricr {s clear, I think, that 3 Again. this is a situation not
L] Congruss invended that if there was any 4 conterplatad by Congress.
5 invalidation of the statute that the 5 The statute itself, at 434(f){2) (e}
[ dufinition would change accoardingly. 6 and (f) talky in terms of contributors who
7 It 15 important to underscore that 7 contribute $1,000 or more since January lst
8 the act nowhere regulates the non-electoral ] of the previous year.
9 activity‘of non-registrants in requiring 9 The Commission in its reporting
10 disclosure of so-called-olaccioneering 10 regulations appropriately correctred that
11 communications broader than how the WRTL II 11 tarsinology to donora who donated fundsa
12 narrative would bo an unusual departure. 12 because we are not talking about
13 And we belicve that the approach 13 contributions within the meaning of the act,
14 taken by the sur._ur.: for the :egulations for 14 but either way, ul:et.ller you're talking about
15 reporting of independent expenditures 15 contributed or donaled, thoae words only mean
16 provides an appropriate nud_el.. 16 some type of voluntary transfer, without any
1 17 There, again, the 1ins of 17 consideration, and without an exchange,
7 18 prohibiction alao detines the lina of 18 without purchasing value.
ﬂ‘ 19 disclosure. 15 That means that such income and
20 Howaver if you do take a different 20 dues, i 1ncone,
A 21 course it 1s a very important matter, as 21 awards and other commercial income and che
4 22 Commissioner Weinzraub noticed and is noted 22 like ought not to bo subject to disclosure.
4
2
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1 in reading r:m- comments 1 see ho 1 This would supersede Chut merely if
2 commentex who has argued otherwise. gven 2 any labor orglni_n:ion engaged in any
-3 Democracy 21 and ics allies, when talking 3 electioneering communication.
4 about- corporations, acknowledge that 1f 4 Let me close with an example.
5 there's business income that is paying for 5 1 an aware of a situation where a
6 this, the corporation itself ought to be 6 union in a large city in the United States
7 designatad as tha contributor ¢f{ those funds, 7 has a weekly radio broadcast. Tt just pays
L} as the source of those funds. [ for that time and on that broadcast it can do
L] 80, we would urge that you adopt 9 whatever it wanta and say whatevor it wants.
10 that.course, just on the basis of what the 10 It 1s on an AM station and it costs
11 statute and the regulations alraady say. 11 the grand total of $150 a week, which is
12 In addition, 1 think very strong 12 rather astonishing because it's in a largo
13 policy reasons ageinst raking a broader 13 nunicipality.
24 approach to this -- there would be a 14 But nonetheless the point is you
15 tremendous burden on uniona in particular. 15 can see an A;gum.nm where, if within the
16 Tho obligation to report income at the 51,000 16 electioneering cormunications timetable there
17 level would be rcomarkable an comparison to a 17 is reforencoe to a clearly identified federal
18 regulatory requiremont by the Labor 18 candidate, no matvor what the context, that
19 Depaitnunt under a long-standing law, the 19 union under a broad disclosure rule could be
20 Labor Managezent Report and Disclosura Act, 20 rogquired to disclose the sourcaes of any
2] which requires unions to disclose all 21 thousand dollars or more of receipts from
22 receipts st the $5,000 threshold. 22 January lst of thae pravious year and that
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1 .could not possibly be good public policy. 1 ia being played here. The plaintift in WRTL
2 Thank you. 2 did not challenge tha Section 201 disclosure
3 CHAIRMAMN LENHARD: Mr. Simon. 3 requirements and repeatedly reassured the
q MR. SIMON: Thank you, Mr. q Supreme Court that if i1t did permic
S Chairman. I appreciate the opportunity to 5 corporations to make soxe electionearing
6 testity this afterncon. I want to focus my 6 communications there would continue to bo
. 7 comments on two points. 7 full disclosure of the spending and the wholo
8 The first relatea to the question 8 asystom would be transparent.
§ ' of whether the Commission should maintain the 9 But now having wen the Section 203
10 disclosure requiremans re_z electioneering 10 argument on that basis many uzge the
11 communications. 11 Commission to reach out and evi‘scenl:e the
12 As we indicated in our written 12 dasclosure quium.nr:.
13 coxments we believe that you sho_uld. 13 The argunent made i_: that the court
14 At cthe oral Argument in the WRTL I 14 gave WRTL more cthan it asked for, but at
15 casa, Chief Justice Roherts nm:.onll;ly asked 15 least insofar as disclosura 1s concerned, 1t
16 the Sol:citor General whether the government 16 clearly did not.
1 17 was not ploying "hait and awitch™ by firac 17 The court said nothing about
,? 18 holding out on McConnell the posaibility of 18 disclosure and the analysis used to evaluate
m 15 “as applied challenges" to Section _20: and 19 the "as applied™ constitutionality of Section
7 20 then arguing in WRTL that McConnell 20 203 cannot logically bo extended to
-4 21 toreclosed “"as applied challenges.” 21 invalidate the disclosure requiced by Section
4 22 The same kind of “bait and switch® 22 201.
4
2
B BETA COURT REPORTING R BETA COURT REFORTING
3 wwu.betareporting. con wwi.betareporting.con
2 1202) 464-2400 - 500-522-2382 1202) 465-2400 B800-522-2382
2
4
159 160
1 The standard of review is 1 201 was constituzional while at the same time
2 difforenc. Strict scrutiny versus 2 voting to strike down Section 203, indicates
3 intermediate scrutiny. The nacture of the 3 thar they think the lnnlys.h ef the two
4 buxden is different -- a ban on spending L] provisions is completely different and there
5 versus a disclosurc of spending rhat, as the 5 is nothing i1n WRTL that indicates that they
6 court previously said, "does not prevent 6 or any other member of the court has changed
7 anyona from specaking.™ And the nature of the ? their mind on this question.
& governaental intereat is different -- an- 8 My second point is perhaps an
9 Austin-type interust versus a public 9 obvious one but you should keep it foremosat
10 informational interest. 10 in mind.
11 Yet, notwithatanding these 11 The controlling opinion in the WRTL
12 differonces on evary level of the analysis 12 case is the one written by Chicf Justice
13 and notwithsranding the court’'s own silence 13 Roberts. Not the ore written by Justice
14 on the matter in WPTL, arnd notwithstanding 14 Scalia. .‘u‘ny of the comients before you are
15 the court's o1ght to one majority ruling in 15 nl—h.r.en as if Justico Scelia‘s opinion sets
16 McConnell that the disclosure provision is 16 the law of the casa.
17 faclially constitutionol, you aro being asked 17 Although these commenta acknowledge
18 to make a determination that Section 201 is 18 the susceptible ot no recasonable
1§ unconatitutional. 1§ iaterpretation test, they then urge you to
20- Surely the fact that Justicas 20 1upose the kind of Bright Line magic words
21 Scalla and Kennedy, as well as Chief Justice 21 clarity on it that Justice Scalia says the
22 Rehnquist in McConnell, agreed thut Section 22 First Amendment requires.
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1 Por similar reasons these commonts 1 arca.
2 urge you to repeal sub Part {b) of the 2 Vltimatoly, there is no eacaping
3 express advocacy gnlinirion, a position that 3 the facc that it leaves the Comm:ssion in the
4 would almost cartainly be raquired by Justice 4 firsc instance, and beyond that a court. in
5 Scalla’s opinion. 5 the position of exercising a judgment about
6 The Chiet Justice, l_nd Justice [ whother the text of a given ad is suaceptible
7 Ali.:o for that mattar, could have joined 7 of a reasonablo intarpretation as something
8 Juscice Scalia's more extreme opanion and 8 other than elecroral advocacy. Because that
9 certainly they were tweakea for not doing so. 9 standard is constitutional, necessarily so
10 S0 we have to assume it was a very 10 since it is the contralling standard of the
11 deliberate choice on thei: part, and you have 11 Suprece Court, then so too is the virtually
12 to give effect to tha i1mportant differences 12 identical sub Part ib} standard that the
13 between Justice Scalia's opinion, which does 13 Commission adopted twelve years ago and more
1 1asist on Bright Line magic words standard, 14 recently started -pp.l.yi.nq.
15 and the controlling opinion ul';ich does not. 15 Vie support the snl_:a harbor proposed
1] As unsarisfoctosy as many hulisve 16 in the NPRM, but, since we think more
1 17 the test set forth in the controlling opimion 17 quidance is better than less, we also urge
'7 1% may be, you, have no choice but te u:p_lemn! 18 you to make clear in :h‘e rule and in the
B 15 it. 19 cozmentacry that ads which contain what the
- 20 That opinion says Lhe test as 20 contrelling opinion called i1ndicia of aexp:oss
d 21 objective and thar opinion also says that the 21 advocacy. such as the pention of an elsction
-4 22 test moors the imparative for clarity in this 22 or or on the did 's
4
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1 character or fitness for office, those will 1 Could we do it in such a way that we exempted
2. be factors that will weigh against an ad's 2 from disclose membarship dues, business
3 eligibility for tho exemption. 3 incoze? Do we have pormission to do that
s ¥We are nol suggasting that thesae 4 under the statute? And would your
5 indicia be per se disqualifying in the same 5 organization cry foul it wo did?
[ way that the safe harbor is par se 6 MR. SIMON: In terms of business
7 protactive, but we think that the Comission ? income, you can cxompt that and I think
] should state that it will view indicia ot 8 there’'s actually a precedent in your
9 exzpress advocacy as precisely chat -- 9 regulations in thiy area.
¢ indications that thu ad containa express 10 I would point you to 114.14(c)(})
11 advocacy or ils functional equivalent. Thank 11 which sort of on the flip side in terms of
12 you. 12 when coney received from a corporation can ba
13 CHAIRMAN LENHARD: , Thank you very 13 used tor electi ing tion, that
14 much., OQuestions from the comnisslon? 14 exemprs money rocoived from a corporation in
15 Commisaionor weu'l:.rnub. 15 exchange for goods or services provided at
16 M5. WEINTRAUB: Thank you, HMr. 16 fair market value.
17 Chairman. I um delighted that we have Larry 17 That's tha concept of business
18 and Don on the same panel because ! want to 18 income thar you alraady have applied in this
15 ask Don about something Larry was talking 15 context and could reaasonably apply sort of in
20 ahout. And that is, suppose we wanted to 20 the reverse situation.
21 adopt Alcernative 1, but we had some concerns 21 Menbership dues I find harder to
22 about the kind of 1ssues that Larry zaised. 22 dcal wath, frankly, and I will be honest
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1 about this, or straighcforward about it. 1 disclosura provisions for important reasons
2 1 don't know cthat, based on jusc o 2 thar the courtr in McConnell specafically
3 reading of the disclosure provisions of the 3 pointed to and quoted at length the district
L stutute, you have the authority to exempt 4 court's discusaion of chem, where it talkKed
9 union mexbership dues. It's a problen 5 about the importance ot ;h-u provisions in
6 Congress could address and fix. 6 order to avoid sort of "false front"
7 it is froquently the case after a 7 organizations.
8 Suprems Court opinion that Congress has to go 8 And if you don’t have the doror
s back and amend the statute and that zay be 9 disclosure you get Republicans for Cloan Air
10 tha situation here. 10 or Citizens for Value and the court discussed
1 The problem I have with menburship 11 those axamples. ﬂ‘mt': the importance of the
12 dues is that thore oro membership dues for 12 donor disclosure.
13 union, but then there are mexbership dues for 13 And let me say ore more thing.
14 other types of organizarions like nonprofit 14 Congress in crafting these
15 organizations. Take the Charber of Commerce. 15 provisions put in Lwo levels of protection.
16 If you exempt one, doea that drive 16 One is the $1,000 throshold, which is a much
1 17 you to a kind of a alippozy aslope analysis of 17 hagher threshold than we have in other parcs
!; l_l exempting them down the line? And if you do 18 ot the law, for instance in independent
15 thut you may then have eviscerated the donor 19 expendicure reporting, so thar's ono
@ 20 .disclosure raquirements of the starute. 20 protection that memborship duos that don't
-'4 21 And that you should avoid, because 21 reach the 51,000 l‘ro not subject to
4 22 I rhink Congtess crafted thoao deno: 22 diaclosurs.
4
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1 The other protection to put in, 1 ran an electioneering comnunication to have
2 which shouldn't be undervalued, is the 2 to disclose the namos of all of 1its
3 ability of an organization to set up a 3 dues-paying members? Are we going to ger any
L] segregated fund and engage in the diaclosure € usefu}l information?
5 only insofar as denatfons to the segregated 5 MR. SIMON: I don't think so. I
6 fund are concorned. 6 don't think so. From my point of view, the
7 What Congrass was doing here was ? virtue and the policy importance of the donor
8 trying to balance the importance of 8 disclosure is in the context that the court
9_ disclosure on the one hand veisus, the 9 talked about, in terms of having the spender
10 intrusivenesa or burden of disclosure. And 10 disclosure moaningful by the public knowing
11 these are the balancea that Congress struck 11 who is behind it and getting around the
12 and thoe prorectrions they tried to build in. 12 problem of this kind of "falae front™ type of
13 If at the end of che day Congress 13 organization.
14 in this new after the Sup 14 MS. WEINTRAUB: Well, then I turn
15 Court's opinion judges t those procections 1% back to you, Larry. Is there some way wa can
186 that were initially built are not sufficient, 16 oxempt membesship dues and still cacch the
17 then 1t might have to recraft the disclosure 17 Wyly brothers?
18 provisions, but your ability to do so is 18 MR. GOLD: The atatute, as I said,
13 limited. T think you have to take the 19 the main point is that the statute talks in
20 statutozy language at face value. 20 terms of “contributing contributions” and you
21 MS. WEINTRAUB: AkAre there any 21 have interpreted it to moan "donating
22 policy reasons why we would want a union that 22 donations.”

BETA COURT REPORTING
www.betareporting.com
1(202) 464 00 800-522-2382

BETA COURT REPORTING
www.betareporting.com
(202) 464-2400 $800-522-21382




169

170

1 Ur!.\.on dues are neither. ?.ln.inly 1 But you do clearly have the
2 they are neither. 2 authority to make those distinctions and you
3 There 13 no public policy value 3 ought to do so. And the availability of the
L] uhlu.soevu -ln requiring any organization to 4 option that you're suggesting in one of the
S roveal its members just because they engage % " alternatives -- a separate fund, oven a union
6 in a sinyle elecuioneering communication and 6 or corporation haviny a segregated fund, and
7 I don't hoar any policy reason either from 7 Just dealing with that -- that doesn’t really
8 Mr. Simen. . 8 address this issue cozplerely.
9 . The fact is :h-ll. uny organization s MR. BARAN: If I could opine here.
10 that truly has dues, including -- _1 don't - 10 This discussion that g.
11 know what the chm.-.ber_'s dues are, but I an 11 and perhaps in BCRA, naver contemplated this
12 sure thay azxv a lot more than un:on dues 12 disclosure issuc, because unions and
13 ordinacrily are, and that's because there are 13 corporations arc going to be banned from
14 corpaorate members -- but whateve: they arae, 14 maring clectioneering cormunications.
15 cthore are dues lavels. 15 Sinco that timn Congress has had no
16 Ic :nen‘.s. to my chat if somebody 16 further comment on this issue, not cthat it is
1 17 gives funds at the dues level -- pays dues -- 17 an issue that is rot getting attantion of
7 18 that is nor a donation, that is not rmoney 18 . Congreas.
@ 19 contributed. If that individual voluntarily 19 Grassroots lobbying is not a now
ko 20 gives note, that is truly a donative act and 20 issue. It's something that is strongly and
4 21 cthen you are beginning to count perhaps 21 is extensively debated in Congress. but not
4 22 towarcds che $1,000. 22 in the campaign finance context.
4
2
G BETA COURT REPGRTIMNG BETA COURT REPORTING
X wwi.betarcporting.con www.betareporring.cecm
2 1202) 164-2400 B00-522-2382 1202) 464-2400 800-522-2382
2
7
m 172
1 It is debated in the context of 1 associations.
2 other lagislation which more appropriately 2 MR. SIMON: Ono comment on the
3 addresses this issuc, which is lobbying 3 firat part of what Jan said. I don‘t think
L] disclosure. 4 it is actually true thact Congress never
5 T would like to poiat our that 5 contexplared disclosure 1n the context ot
6 Congress hud an opportunity after the 6 corporations, because if you look at the
? Wisconsin Right to Life us'e to opine on 7 original statute, tho original statute
8 disclosure involving grassroors lobbying e contemplated that at least €4 corporations
1] which is what Supreme Court has said this has 9 would have the ability to make olectioncering
10 now become. Tt is grasaroots lobbying. It 10 communications under certain circumstances
11 not campaign.finance. It is not meeting any 11 subject to this diaclosure regima.
12 compelling governmantal interest. 1It's not 12 That provision was functionally
13 prohibited. It 13 actually protected by the 13 repealesd by the Wellstone amend=zent. This is
14 First Amendnéat. ’ 14 in 441 BBEC.
15 What has Congrass done since the 15 1f you sort of freeze-frame tha
16 Wisconsin Right to Life case? Well, it 16 statute prior to the Wellstone amendment,
17 passed a major lobhying diaclosure law, the 17 there is a requirement for diaclosuze by a C4
18 Honest Leadership and Open Government Act. 18 eithor of all of ics donations over £1,000 or
19 And they rejectod any disclosure of any sort 19 donations put into a segregated fund, and
20 rogarding grassreets lckhying, because it was 20 although that became a sort of meaningless
21 30 controversial and it waa so intrusive into 2t section, given the Wellstore axendxnont, it
22 the intornal affairs of membership 22 does provide an indication at lecast of an
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1 original congressional intent on this. 1 that, but I would like to be corrected if
2 MR. BARAN: By a sponsor. Not by 2 there was a debate about that, but I don't
3 C_engnu. 1t was never adopted. 3 recall at.
q MR. GOLD: jan‘t that precisely the L] CHATRMAN LENHARD: Yes, cercainly
5 point? That you can ¢ind & whole lot of 5 one'ot the problems that we are wrestling
6 stuff in the legislative history. Sonebody 6 vith here ia that in the Wisconsin Right to
? proposes something, the law had some foru, ? Life decision the court makea clear that
8 and then it was an amended, but the only ] rthere are lobbying type comuunications and
5 thing that really reveals Congross's intent 9 other issues of types of communications which
10 13 what Lhey ended up doing. 10 are protected by the Firat Amendment and
11 That Ms_:o:y cthat Mr. Simon 11 cannot be prohibited in the way they have
12 describes proves eu:‘:ly I_he opposite point. 12 been and that this draws in a broader group
13 CHAIRMAN LENHARD: Well, I think he 13 of entities to the regulatory regime than was
14 was rebutting the notion that Congress never 14 initially con!.el!plur.ed,. and we have to
15 considered it. 15 wrestle through that problen in some way.
16 MR. SIMON: But that provision is 16 Vice Chairman Mason.
17 in the statute. Tt is in this book. And 17 VICE CHATRMAN MASON: T want to ask about the
18 then, as a practical patter, overridden. 18 r;uuonsmp of the three definitions that we
15 MR. BARAN: But there was never a 19 are concerned sbout here -- really, just the
20 dehate in Congress about how unions or 20 o,
21 associations ought to disclose these 21 And 1 previewed for Mr. Simon, but
22 contributions, or at least I don't recall 22 Mr. Bagan, and Mr. Gold, the Wisconsin Right
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1 to Life scandard ,in' 109.22(b), which is 1 What you have done in your sub Part
2 broader? Which is narrower? 2 {b) regulation is two things.
3 MR. BAPAN: Which standard? 3 Numbsr one, you have interpreted
[ VICE CHAIRMAN MASON: Comparing 100.22(b) q that statuze in a way Beyend' the way it was
L] with the Wisconsin Right to Life standard, 5 defined in Buckley and in che starute in my
6 which i3 broader and which is narrower? 6 opinion. But, moro importantly, you have
7 MR. BARAN: The issue ia.which ono 7 done thet in a way that creates
8 is more vague and possibly unconstitutional. ] constitutional uncertainty, and theretore it
9 1 think _r.luu we are trying to 5 i3 constitutionally void in my opinion.
0 compare these two concopts in a potencially 10 over in the olactioneering
11 inappropriate way, for tha following reasons. 11 communications portion we have the revorse in
12 Fizst of all, sub Part (b) is 12 the Wisconsin Right to Life commttee because
13 supposed to be the definition of a term 13 the analysis begins with a statute upheld in
M called cxpress advocacy. It is not a 14 McConnell.
15 definition of :h‘e functional equivalent of 15 That i3 clear. Tu requl, s
16 P y. Tt is exp y 16 curtain advertising at a certaln time that
17 which, by the way, wes defined :n the Buckley 17 refers to a candidate or a political party
18 case and aftrer the Buckley decision Congress 18 and now what the Suprexe Court has done is 1t
19 decidud, that's a prerty good definition of 19 says, that clear definition is too broad, and
20 what we are rogulating and prohibiting and we 20 now we have to carve out from communications
21 are going to pur it into the Federal Elecrion 21 that fall within that definition in
22 Campaign Act, and that is in the atatute. 22 regulations so that people can ongaye in what
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1 the court has determined is thoir First 1 100.22b}?
2- Amendrent righta and you're having sone 2 MR. BARAN: 1 actually start with
3, difticuley in creoating claricy in the carve 3 100.22, and 1 say, I'm going to look at this
4 out, nl:ho;gh the court has told you, if in 4 ad and I want to see if 1t has any explicit
S doubt, you should fall in favor of more 5 words that exprossly advocato --
6 speech. HNot nmore regulation. 6 VICE CHATRMAN MASON: Now, when you are doing
7 The idea that's cmbedded in sub 7 that, what is the result? Does 100.22(b)
8 Part (b) 13 in essence part of the 8 kick out more ads.or does the Wisconsin Right
[ .!.::iongg;lng cormunicarion issue which 9 to Life kick out more?
10 Congress has addressed by passing tho 10 MR. BARAN: Kick 1t out? Do you
11 electioneering co:n?nicntion atatute, 11 oean you --
12 So 1 don't think chat sub Part (b) 12 VICE CHAIRMAN MASON: Prohibat.
1 really defines the torm as it was adopted in 13 CHAIRMAN LENHARD: Protected
14 Buckley or incorporated in the statute. 14 speech? Leads to enforcement actions ~- you
15 VICE CHALRMAN MASON: You think it's void? 15 can choose nno;hez framing.
16 All right. you have u client walk in your 16 MR. BARAN: Well, my trouble is I
1 17 office and thoy have un ad and they want to 17 don't know what 100.22{b) means.
7 18 run in the 30 or €0 days relevant period and 18 VICE CHAIRMAN MASQN: But you said you tried
15§ you look at it and you say, "Well, under 19 to advise your clients.
G 20 Wisconsin Right to Life you can run this." 20 MR. BARAN: T am advising my
4 21 Now, as a counsel advising your 21 clients as to whether there are magic words.
43 22 client, what do you toll them about 22 That is express advocacy as definad in
4
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1 lu:hl-; und in the statuce. 1 predecessors well betore BCRA and well before
2 Of course we didn't worry about aub 2 Wisconsin Right to Life Il and well before
3 Part (b} ;tcause 1t had been declared 3 the Roberts-Alito formulation of what is the
4 unconstitutional three timas and you have 4 functional equivalent of expresa advocacy,
1} Just recently decided to resuscitate it and S setting this particular language aside, the
6 Ley your luck again in court and I am here 6 funcrional aquivalont of express advocacy has
? hoping that you will just repcal it 30 we ? to be different than oxpress advocacy.
8 will not have to go through all that 8 Otherwise it wouldn't have a ditferent
s litigation again. 9 designation. It has to be differenc.
10 VICE CHAIRMAN MASON: I undorstand. Mr. 10 . Express advocacy, of course, is a
11 Gold, pleasu. 11 prohibition for unions and corporations that
12 MR. GOLD: You':ze asking a 12 appliea all times in ell media.
13 question. 1 think the answer is, what‘'s che 13 Electionoering communications, the
14 difference? Which iy broader? Which is 14 functional equivalent, is a nacrower
15 narrower? 15 prohibition thet only applies in the
16 I don't know from the language 16 broadcast media at cerrain tizes and
17 actually which 1s hroader and which 1s 17 locacions.
18 narrower. lf you look at -- Commissioner 18 What the Comnission really needs to
15 Weintraub has helpfully, in her last 15 do is to Lake a fresh look at 100.22 in light
20 question, laid out the threa differanc 20 of the fact that Congress enaccted BCRA and
21 la:nulntinnl; ard I cthink the rcason I don't .21 enacted the electioneering communications
22 know §s thet 100.22 whach was adopted by your 22
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1 with lanyuage that calls into questien 1 is very different at all. And that is
2 100.22. 2 someching that you noed to wrostla with, not
3 That's Just the simple zeality of 3 neceasarily in this rulemaking as we
‘< it. I don't think it 1s a mattor of 4 suggested, given the timing and the imminence
9 accepting and parsing the differences, S ot primaries and caucuses and the liko, and
6 because tha language is extrecely aimular. 6 just the realities of the situatfon.
? It is what is plausible here and what ia 7 VICE CHATRMAN MASON: Mr. Sil!Bn, you say they
L] reascnable there. 8 are the saxe. Vhat do you mean by that? Do
E ° In a way you are dealing with 9 you mean they arse actually the same? Because
10 apples and oranges and you have to go back to 10 we run across times when courts, for
11 the first principle I said, which is, they 11 instance. use differant language, but really
12 are different because the court has said they 12 it ias the same test and sometimes wo Hill_gn:
1 are difterent. 13 an opinien that €inally reselves that and
14 The functional equivalent has to be 14 says, well, it is same.
15 different. Tt must be a little bit broader. 15 Is that vhat you mean? Or do you
16 I assume 1t must be a little bit broader. 16 oean, as Mr. Gold says, they are kind of the
17 Otherwise it is completely redundant, because 17 same or almost tho same? Becauso it makes a
18 if a union or a corperation cannot do an 18 difterence in how we think about applying
15 electioneering comaunication on the basis of 19 thia.
20 express advccacy, then functional equivalent 20 MR. STMON: T don't know 31f that is
21 nust be someching different, but it i3 not 21 & question on the epistenology or law.
22 rpuch diffezent. I maan, 1 cannot imagine it 22 VICE CHAIRMAN MASON: Thon let me ask it this
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1 way. Is thaze real live cxample of an 1 dafferent result under the electioneering
2 advertisoment? Or can you think of a 2 communication provisions.
3 hypothetical whorc onc would apply and the 3 VICE CHAIRMAN MASON: The problem with that
4 other would not? L] 18 that the electionesring commnication '
5 MR. SIMON: T cannot. I think they 5 prohibition and rhe expenditure prohibition
[ would have the sare outcome, whether you 6 would be iduntical.
7 phrase it as ible of no 7 MR. SIMON: Yes, they would, except
8 interpretarion other than, or you phrase it 8 ironically there are a couple of
5 as, could orly be construed by a reasonable s Jurisdicrions that Jan pointed out whers as a
10 pozson as. 10 matter of court ruling currently you cannot
11 To oe it is che same test and it 11 apply under 100.22(b). but you certainly can
12 will yuald r.l;e same results. 12 apply cthe clectionaering communications
13 What that means as a practical 13 provision. So at least in those
14 matter is that anythaing which will be a 14 jurisdictions thoy have independent
15 prohidated electioneering cormunication or an 15 signiticance.
16 alectioreesing comunication for which 16 Let me just say one other thing
17 corporace and labor union treasury funds 17 which 13 that for the twelve years that
18 cannot be used is also a prohibited corporate 18 100.22(b) has been in the regulations it haa
15 or union expenditura. 19 been subject to lot of controversy and it has
20 T don’t look at these teats and say 20 been subject Lo questions about its
21. cthey arc going to have different outcomes 21 conscitutionality, principally on grounds of
22 when y':;u gat one rosulr under 100.22Z(b) and a 22 vagueness.
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I thinX the WRTL opinion actually
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you ara not examiniang intent, you aro not
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2 strengthens the .Qomnusion'a poaition in 2 exanining effect, you are examining
3 having sub Part (b) because if the test sec 3 casentially the text of the ad, that standard
q forth in the controlling opinion meets, in L 13 sufficiently clear for conatitutional
5 cthe words ¢f Chief Justice Roberts, the 5 purposes.
6 imperative for clarity in this ares, if it 6 And whether it derives from the
7 meets chat imperative for purposes of the 7 clectioneering comunications statute or
8 definition of electioneering coznunications, ] whether it derivas as an in‘:e:pnuuon ot
1] then it also meets that test for purposes of 9 the 3 the
10 the sub Part (b] srandard. 10 of whether 1t 13 vague or clear I think is
n CHAIRMAN LENHARD: But isn't the 11 the same in both contoxts.
12 Chief Justice's position that the situation 12 MR. BARAN: No, becauso in one
13 is strengthened Ly the fact of interprering a 13 context you are using & atandard, assuming
14 scotute that has a very narrow and concrete 14 they are the same, vhich T disagree with, you
15 time frame in which it applies, and 100.22 15 are using a standard ro exempt certain speach ,
16 applies in all settinga? 16 from regulation.
1 17 KR. SIMON: 1 don't think so, 17 Whereas, in the other context youw
7 18 because he’s talking apout whother this is a 18 are using it to try to regulace
B 19 d, this le person, ble 18 Sub Part (b) is regulating speech.
n 20 intaspretation Standard, applied 20 Tt is saying that it is cortain specch under
"4 21 acontexturally just to the text of an ad in 21 that srandard, which I belisve is subjective,
'4 22 what he calls an objective fashion, bucausse 22 vague, and atant with the
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1 that are enunciaved in the Wisconsin Right to 1 Justice Roberts explained as far as how you
2 Life case, that scvarderd is going to regulate 2 ina ng, but the is
3 speech. 3 precisely with 30 and 60 cdays of an electicn
L} The exemption under His:nnun_luqh: q and is something that can be received by
5 to Life is parmissive. You are going to say. 5 50,000 or more people in the relevant
[ notwithstanding a very clsar statute that 6 ulectorate. That is the context. So that
2 says you unions and corpo:zations may not pay ? does kear on, as the chairmpan suggested it
] tor broadcast commurications, during certain B might, that does boar on how you interpret
9 times in certain areas you cun still engage 9 it.
10 in -- . ) 10 Let's not forget that funcrional
1! HR. SIMON: But thac's just two 11 equivalent of express advocacy was a
12 sides of the sam; cein. Whether you framo 1t 12 McConnell cerm, not a WRTL term. I think it
13 a3 you can regulaze from here to here, or 13 forces 100.22 in che Commission's detinition
14 whether you [rame it as you have to exempt 14 of oxpress advocacy back into a subsection of
15 from here to hare, the line is dzawn 1n the 15 100.22{a). T think it crowds out 100.22(b)
16 same way by this roasonable interpretation 16 as a practical matter.
17 test. 17 And, as Jan Baran said, evezy courc
18 KR. GOLD: Two points. The 18 that has looked at (b) has struck it down. I
15 ;lnctionlerinq comnunications provisior in 19 do not think axpzess advocacy can be defined
20 WRTL 11 dard is ible to ble 20 any longer to road as if 1L weze the
21 interpretation 1s aot acontextural. .21 “tunct ional equivalent ot express advocacy.
22 It i3 in tha senae that Chaef 22 That is the main peint.
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1 You do have two different standards 1 is that Congress Cl‘-’l pass another type of
2 and they are very close loge:h_er. 1 cannot 2 statute which it did. It passed the
3 give you chapter and verse aa to how close, 3 Electioneering Communications.
L] but very, very close togethar, but (b) T L] CRATRMAN LENHARD: But it wasn't
5 think u‘ gone because of 'WRTL 11 detining a 5 the statute that had become ineffective. It
6 different concept. 6 was the Sup. Court's i ion of the
7 CHAIRMAN LENHARD: What do we do ? statutory llnq‘ulge that had lots its --
L] then with the language in McConnell where the 8 MR. BARAN: Again I would point out
9 court in' describing the interprotation of 3 that it was Congress that adopted the
10 express advocacy as the magic words test 10 language frem Buckley and put it in the
11 tound ll..luncnona!ly meaninglesas us a test 11 statute, and said, okay, wu are going to
lz' or a standard by which to evaluate that? 12 regulate this. Wao are going to regulate che
13 The Ch:ref Justice was very clear. 13 nagic words statute.
14 He was finding his decision in line with 14 What the McConnell decision suys,
15 McConnell. Ha was not ravarsing McConnall. 15 and therefora r-tur.e.n sqvecal prior court of
15 So what do we do with that language? How do 16 appeals decisions, is when the Buckley court
1 1?7 we interprect that in looking at our 17 caxe up wvath the "magic words™ test in
7 18 reqgulations? 18 interproting the original atacute they did
19 MR. BARAN: The anawor iy simple. 19 not intond to say that that is the only way
.G 20 Which is once something like the cxpress 20 constitutionally that Congrass can regulate
4 21 advocacy “magic words" teat becomes 21 political speech.
-4 22 ineffective as a svatute, what McConnell says 22 And it 13 because of cthat ruling in
4 .
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1 McConnell that they can then turn to 1 wvull then go pass a luw, an olectioneering
2 electionearing communications, and say, 2 comnunicacions law, but it has to be
3 Congreass has now come Up with something in 3 constitutional and now we are discussing
4 addition in electionecring comrmunications. . Wisconain Right_ o Life TT, starting with the
L] So let's analyze rhat under First Amendment 5 circumscribed 1irmits of regularing
[ principles. [ vlectioneering communications, but that is
? This analysis 15 reflected in ? what you have to do in Congress or a state
a several of the ccurt of appeals decisions ] legislature.
L) since McConnell. Thera was u decision in the 9 CHATRMAN LENHARD: Ce=nissioner
10 §ixth Circuit, one in the Fifth Circuit., and 10 Wointrauh.
11 thera was just a consent order that we 11 MS. WEINTRAUB: But in cratting it
12 engagod in with the Actorney General of 12 you can cannot go bayond a standard that is
13 Penpsylvania. 13 the tunctional equivalent of & standard that
14 Each ot Lhose jurisdictions hud an 14 we've already declared to be. functionally
15 axpress advocacy standard [or indepandant 15 oeaninglesa.
16 expendituras but thelr legislators had not 16 MR. BARAN: The functional
17 adopzed any other regulation like the 17 equivalont language justifies Congress’s
18 elecclioneering cowmunications regulation. 18 purpose 1n creating electioneering
19 What thoss courts basically sey is, 19 commmpicacion. They have decided that they
20 what we have learned from McConnell 1s, that 20 want to regulata, not just express advocacy,
21 1t you, the statc, want to regulate 21 they want to regulate the functional
22 additional speech hoyond expraas advecacy, 22 equivalent of express advocacy.
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1 What was their pzoposal that they 1 written comments. I'm basically going to ask
2 created? Well, let's ban corporations and 2 you the same guestion I asked the earlier
3 unions from funding ccrtain types of 3 pancl.
4 advertising that refér to a candidate ovor a 4 1 know that a lot of people have a
5 poriod of time. S long-standing antipathy to 100.22(b), end are
[ S0 that'a the curront solution for 6 just chomping at the bit for an excuse to
? regulating the functaional equivalent of 7 cthrow it out, and T get that. ’
8 express advocacy. 8 But when T look at the language,
9 Now you aze faced with this new 1 firsc of all, 100.22{a), which is the one
10 Supreme Court decision that says tha: while 10 that nobody aver complains about, 1t includes
11 that type ot regulation withstands f[acial 11 within its detinition of oxpress advoecacy
12 conatitutional attack a3 applied to certain 12 communications of irdividval words which in
13 speech 1t is ungon;uwrienu. 13 context -- thar nasty word, "centext™ -- can
14 3¢, you, the com‘:i::ionu:, have 14 have no other reasonable meaning than to urge
15 this burden of coming up with a clear ssfe 15 tha electicn or defeatr of one or more clearly
16 harbor to carve out that will protect 16 identified candidates.
l 17 everybady's First Amendment rights to engage 17 1 will note that in the Wisconsin
,7 18 in that type of spsoch. I do not envy your 18 Right to Life opinion Chief Justice Roberta,
B 19 job. That's where you are, and thar's where 19 right after he said, you krow, we should
‘-4 20 all the analysis comes to. 20 l‘VOId contextual factors, or rather that they
21 -MS, WEINTRAUB: Let me just follow 21 should seldom play a significant role in the
4 22 up one more time bacause 1 was struck by your 22 inquiry. the opinioen goes on to say
,
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1 amnodjarely, “Courts neud not ignore basic 1 Because’ it doesn’'t look that
2 background anformation that may be necessary 2 dit ent to e and T want Lo particularly
3 to put an ad in context such as whether an ad 3 ask you, because I know you.cormented on
4 describes a logislacive issuo that is either 4 thia, about the anterjeccion of the
LY neither subject of legislactive scrutiny or 5 - ble persen” making it wrong.
6 lakely the subject ot such scrutiny in the [ ¥ho i3 supposed to come up with che
7 near future.” ? reasonabla 1nterpratation or make the
-] So there is some anmount,of context 8 deternination chat there is no reasonable
S that the Chiaf Justice 13 willing to ler us g interpretation under Justice Roborts's test
10 look at. 10 other that a reasonable person?
11 ¥When I look at 100.22(b) next to 1n 1 mean, clearly an unreasonable
12 what Chief Justice Roberts said, T have a 12 person is not going to wake thac
13 really hard time coming to the conclusion 13 determination and I don't think we are going
14 that an ad is ible oE no 1 14 to get the word trom on high so somebody has
15 1ntezpretation other than as an appeal to 15 got to figure that out.
16 vote for or against a specific candidate, 16 MR. BARAN: My approach has always
17 provides claraty and constiruvional lack of 17 been to look at the words and do the words
18 vagueness, but an ad that can only be 18 expressly advocare the election of or defaoat
19 interpreted by s reasonable person as 19 of a cluarly i1dentified candidate?
20 containing advocacy of tha elaction or defeat 20 MS. WEINTRAUB: And you, as a
21 or one or more clearly idontitied candidates 21 ’ teasonable person, think you can figuro that
22 -- suddenly this is horzibly vague. 22 our?
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1 MR. BARAN: Interjecting "cthe 1 magic words. They samply don't.
2 roasonable person” interjects something the 2 For sure this is really difficult
3 Wisconsin Right to Life case rejocted, which 3 because you can rcad these decisions and
4 is effects-based subjoctivaty. 4 nobody can come up with a completely
5 ‘."hu_ is saying, well a reasonable L convincing way to square everything. That's
6 person is yoing to look at thar ad apd say, 6 just cthe fact of the aituation, because
7 ~Ilt looks like thoy are trying to persuade ne ? nobody takes responsibility, ultimately
8 to vote onc way or the other,” right? 8 including the Suprome Court, for having it
5 MS. WEINTRFAUB: But soncbody has to s all make sense. That is un:e:r.unn:elly true.
10 comn up vl:_h a reasonablo nterpretation. 10 Having said thar, some things must
1 MR, GOLD: 1f 1 may, and as I said, 11 nean something and onec way go is to treat
12 1 think the discussion _.'m WRTL IT, and the 12 express advocacy as svery court that has
13 narrowing cornstruction of the electioneering 13 iwhod at 100.22 has ~-- magic words -- and
14 coxmunications provision points to the [act 14 then you take the Foberts formulation of the
15 that uxpress advocacy 1:solf really ia 15 functional equivalent and you try to g:ve
16 confined to tha classic "magic worda" and 16- that some definition.
17 tlu_u the extra language in {a) and (b) is not 17 it is different from oxpress
18 supporced and Buckley was clear. 18 advocacy and the only way you can do it,
19 1 chink McConnell and WRTL both 19 really, without all of it kind of merging
20 atfirzed the classic definitions of express 20 together in a very confusing way with very
21 advocacy and neither of them talks about 21 inmportant conseguences, again, electioneering
22 expraas sdvocacy in terms that atray from cha 22 compunications apply to specific places and
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1 times and mudia express advocacy at all times 1 interesring, what we do every day 1s look at
2 everywhare. 2 enforcoment cases, and that's the vast
3 That is cthe best approach ro take k] majority of what we do. In the time I have
L] and you can hazdly be faulted for doing so. q baen here T chink 1°ve cast probably a
5 it makes a lot of logical sense. 5 th d vctes on enf matrers.
6 HMR. BARAK: By definition lot me 6 In your comments, Mr. Gold, you
7 say that the functicnal equivalent of express 7 suqqest, and somea other comaenters have
[} advocacy 13 not jJust express advocacy. L] suggested this too, that the language that we
9 Otherwise It would be express advocacy. 5 have come up with for this exemption, which
10 CHAIRMAN LENHARD: Ceommissioner von 10 is buic_nu-/ thar the prohibition won't apply
11 Spakovsky. 11 if the coxmunicarion is susceptibla of a
12 MR. von SPAKOVSKY: Thank you, Mr. 12 reasonable interpretation other than as an
13 Chairman. I am going ro take us down from 13 appeal to vote for or against a clearly
14 the 60,000 foot level of constitutional law 14 identafied faderal candidate. you suggestod
15 and che Supre'nm Court down to the practical. 15 this impermissibly shifts the burden over to
16 Both of you have occasionally 16 the porson who is doing the cormunication.
17 appearad before us obviously reprusenting 17 1 take 1t what you mean 1s that
18 clients who haven't followed your advice. 18 once a complaint 13 filed with us and we
. 19 MR. BARAM: Or didn'c ask for it in 19 start looking at it the burden should not be
20 advance. 20 on the individual oz Lhe organization to
21 MR. von srmcovsm'r: While grappling 21 prove that there's any other susceptible
22 with constitutional i1asues 13 vory 22 interpretacion or rossonable interpretation.
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1 I think you are saying that it 1 of certainty. )
2 should he up to the Commission Lo prove :l_ml. 2 If cervain boxes are checked, then
3 there 1s no other reasonable interpretaticn 3 you 'l:nou, guaranteed, that it is not
4 other tham this. q ible of blo 1 fon
5 The pnct_icnl question I have for 5 otherwise, but the regulation has to ba clear
6 you is how should we change this to keep the 6 that there may bn other Xinds of language
? burden on us to prove this casc as opposed to 7 that do not fall within the aafe harbor that
8 sodecne who is engaging in a political speech 8 also uou‘ld be prenctefi.
9 basically having to prove that they were 9 And in all cases, yes, it would ke
10 acting within the law? 10 the Comnmission, the govarnmont, that would
11 MR. GOLD: The regulation clearly 11 have the burden to demonstrate otherwise. T
12 needs to reflect the controlling opiniona 12 an not sure that is a satisfactory answer,
13 tormulatien about what is the detinition, 13 but thac's rhe basic terplate that the
14 aumber onw. 14 reyulations ought to proceod on and we have
15 The key languaga, the :us‘cep:‘ib.\e 15 some specific communis about the safe harbor
16 of no reazonable irterpratation, has ro be in 16 that haa been proposed. The AFL-CIO and the
1 17 lthem. Bacause that is the standurd that you 17 HEA, which alsc jeined these comments a year
__7 18 have. Thet is the standard, 18 ard a halt ago, pioposcd cffectively a sate
0 19 Now, in regulations it is useful, 19 harbor well before WRTL II.
Q 20 we think, ©o include a safo harbor, but it is 20 Wo don't nece. r1ly stand by that
4 21 also very important to make clear that the 21 because the law has changed. The Supreme
.d 22 safe harbor is just that. It is some level 22 Court haa now spoken. You waited to su.e what
4
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1 they would do. Now they've done it. Here 1 be in a senss providing examplea of calls to
2 you are. It would have been easier to do 2 acticn, if you will, thet if included in
3 what we asked. ’ 3 certain types of communications would fall
q MR. BARAN: We gave you a chance. 4 within the safe harbor.
5 MR. GOLD: I know you did, ard you S5 CHATRMAN LENHARD: Commissioner von
6 wrote a very helpful and interesting 6 Spakovsky.
? suggestion ar tha time. But anywey, what I 7 MR. von SPAKOVSKY: Thenk you. X
8 have just described 13 the template tor 8 have another question. Mr. Gold, you said in
9 appioaching defining chas. S ycur co=ment thac the beat course now would
10 The regulation is not going to be 10 be to harmonize the statucory exemption
11 able vo explain in avery single circunstance 11 authority of WRTL by conatructing PASO to
12 what 18 in and what isn‘t. I don‘t think 12 mean the functional equivalent of expresa
13 that is really somathing that we need to 13 advocacy.
14 acte=pt. 14 I1f T understand that corzrectly what
15 MR. BARAN: Tt could provide 15 you arec sayiny is that basic constitutional
16 non-exclusive exapples where a message urges 16 logic of the WRTL decision would require us
17 a viewar or the listener Lo contact the 17 to exempt disclosure.
1k elecced official to go somewhere, to learn 18 But that senterce seems to be
19 rore ubout the 1ssue, to sign u petition. 15 saying that we could rest a disclosure
20 There arc a variety of different 20 exemption on the statutory PASO exceptien
21 things. I assume they have come up in 21 that we were provided ky Congress.
22 comments. Again non-exclusively. You would 22 Do 1 understand you correctly?
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1 1 to square a bunch of things thatr are very
.2 exactly saying rha:’, but what wa l-re saying, 2 difficult to harmonize, as I said just a fov
3 arnd th:s was one of the questions pondlin 3 ninutes ago in a different
4 the NPRM ia, what n.bou: chis limitation on 4 but that is oro way to do 1t. And you're
L] che L"oﬂ:liuxon's exempTion authority with S5 ctasked to do it.
6 PASO? 6 It is very casy for Congress to
7 Unless PASO defaines a class of 7 throw things at you and it is very casy for
] communications that are in be:u‘.en the 8 the court to come down with great phrases as
9 tunctional equivalenL of express advocacy and S Chief Justice Roberts did. We are mindful
10 oxpruss advocacy, and it 13 really hard to 10 that your task 13 r.o' really deal with 1t at a
11 figure out what that might be, that is not a 11 micro level, but a service you can perform 1a
12 linitation that you really have to deal wath 12 to make 83 much sense a3 you can with what
13 any pore. 13 has been provided to you.
14 That phrase cannot be broader 14 And you may be critivized by soze,
15 bacause the court in this decision has 15 but you can hardly be faulted in a defensible
16 overridden what Congress said, if anybody 16 way if you do that.
17 considars it to he broader. 17 CHAIRMAN LENHARD: Commissioner
18 The most logical thing to do is to 18 Weintraub.
15 tinully give guidance as to what PASO means 15 MS. WEINTRAUB: Since we are
20 by saying it moans ihe functional cquivalant 20 talking about examples and the valua of
- 21 of expreas advocacy. 21 examples, I helieve that Mz. Simon in his
22 Again, what we're trying to do is 22 comnents actually did weigh in on each of the
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1 examplos in the NPRM. but I don‘t think thatr 1 payments, then voted against child support
2 you guys did. 2 enforcemont. Call Billy Yellowtail. Tell
3 30 1 am going to puct you on the 3 him to support family values.”
q spot here, Mr. Gold, and Mr. Baran, and ask 4 MR. GOLD: If T may, that's the
5 you 1f a corporation or & labor union within 5 only full ad text that the McConnell dacision
6 %0 days of un election wanted to run the 6 addressed. Perjod. That's the o‘nly one that
7 Billy Yellowtail ad, can they do it under 7 the McConnell decision addressed and the
8 Wiasconsin Right te Life? ] McConnell decision tairly considers that to
-9 MR. BARAN: I am looking to be 9 be the funct:onal equivalent of oxprass
10 reminded of what the issuns were that were 10 advocacy. 1 think it does, even though it
11 iaplicatad 1n that ad because 1 don‘ct ¢ecall 11 was discussed cisewhere in the epinmion.
12 any. 12 The only‘ octhez partial text of an
13 VICE CHAIFPMAN MASON: It has to do with 13 ac was a hypothetical, the so-called Jane Doe
14 tamily values. He took & swing at his wife. 14 ad and that's onw worih discussing, but that
i5 Ns.. WEINTRAUB: “"Who ia Billy 15 in itself is what that ad means, and T think
16 Yellowtail? He preaches family values, but 16 there are verasions of that that cleazly are
17 took a swing at has wife and Yellowtail's 17 protected.
18 response? He only slapped hex, but her nesn‘ 18 It isn't that if you condemn a
19 wasn't broken. He talks law and order, but 19 candidate's record that‘'s the functiocnal
20 is-himself a convicted felon. And though he 20 equivalent, but the Yellowtail ad, if you
21 talks abou:.protecting children, Yellowtail 21 l.o'ok at the Supremze Court's guidance, and
22 furled to make his own child support 22 again this is jus: one of thesc items on the
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1 ctable: “f“ you'va got to harmonize, that's 1 takes pors than a neme to getr things done.
2 the only toext that t;'le Suprems Court has evar 2 Never, rever _.uorhd in New Jersey. Never ran
3 said 13 the functional equivalenc. 3 for gffice. Never held a job in r.h_l.- private
q Gne of r.'lu.- atriking things about q sector. Ne\'mr paid New Jersey property
1] :h‘e McConnaell decision 13, despite tho 5 taxes. Tom Keen, Jr. may be a nice young man
6 voluminous record that we all) put before it, 8 -‘nd you may have liked his dad a lot. but he
7 sncluding disk aftar disk of leven‘ years cf ? needs more experience dealing wich local
& l_bou: a or more b Ll s that the ] issues and concerns. The last five years ho
9 . AFL-CIO had done, the court did not 5 has lived in Boston while actending college.
10 unlauunuel.:y digniLly the racord by- 10 Bofore that he lived in Washington. Oh,
11 discussing it, which does give you soae 11 gosh, how bad can it be? Hew Jersey faces
12 flexibility, but that may be the only ad that 12, some tough issues. We can’t afford
13 you can say is the functional equivaleat for 13 on-the-job training. Tell Toa Koen, Jr. Hew
14 sure. 14 Jeraey needs New Jersey leaders.™
15 MS. WEINTRAUB: But both of you 15 €an we regulate that?
16 would agrec chat we can regulate the Billy 16 MR. BARAN: Well, your proposal
l 17 Yollowcail ad. 0o you agree, Mr. Baran? 17 wouldn't allow it hocause ke was not an
I 18 MR. WAN Yes. 18 i 9 or at the tire,
-7' 15 KS. WEINTPAUB: Yos, well how about 19 was he?
.@ 20 Tom Kuen? 20 CHATRMAN LENHARD: It wouldn't fit
..d 21 ' “Tom Keen, Jr. lo experionn.’ He 21 within sate harbor. I do think we have drawn
4 22 hasn't lived in Now Jerscy for ten year TE 22 a distipction, certainly antellecrually, and
4
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1 maybe not clearly enough in che text, that 1 right and that's why we're here. It is a
2 there 12 » standard or test wilthin that, a 2 fair question. 1 am not going to Yive you a
3 subscr of that speech that ia protected by 3 definitive anawer. 1It's a very tair ques:iun_
4 that, is protected by tha safe harbor. 1 but ! think 1t is important to say that it is
5 We nmay not have been clear ancugh 5 not express advocacy. I would want to think
6 about that. We can fix the clarirty. It may 6 about it a little bit more.
7 not fit the safe harbor, but that does not 7 MS. WEINTRAUB: What is it if it's
[} necessarily mean that it would not be a8 not a campaign ad? Is there an issue in
9 protacted speech. S there? Is there lobbying going on?
10 MS. WEINTRAUB: So, the question 10 MR. BARAN: You have accurataly
11 for the two of you is. do you think if we 11 pointed out that neithaer of us or our
12 were to apply the Wisconsin Right to Life 12 organizationa' commonts addresa these
13 standard that we rould regulate that ad? 13 hypotheticals. I think we each would be glad
14 MR. GOLD: I don't :;unr. it 1s 14 to supp.\ﬂn;nt the rocord --
15 express advocacy, -nuanbo.: one. Because. 15 MS. WEINTRAUB: That would be
16 - ayain, T think express advocacy really ol‘:ghl’. 16 holptul.
17 to be considered as the magic words 17 MR. BARAN: == with comments that .
18 forzulation and tha magis words are not 18 we could subnit, and giving it che
19 there. 19 appropraiate thought and anolysis that is
20 CHATRMAN LENHARD: And that wus 20 clearly descrves.
21 true of Yellowrail as well. - 21 M3. WEINTRAUB: Fair enough, but
22 MR, GOLD: Right. That's exactly 22 could you do that for all the saevan ads that
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individuals as anything other chan a call ro

2 be helpful to us. 2 clect or defear pocple still are nor ads to
3 CHAIRMAN LENHARD: 1 sometimes 3 influence federal elections so long as chey
1 paraphrase this problem by saying, “Can you q avoid the usn of the magic words.

5 have an issue ad where the only issue is 5 MR. BARAN: One would wonder

6 should someone be elocred to office?” 6 whether the Yellowtail ads, sponsored by a

7 One would think not. But if the 7 qroup advocating increased protection from

] only issue in the ad is whether scomebody 9 domestic violence, be viewed in a different
9 should be clested or not you ure advocating 9 way.

10 theiz clection or defeat, and yetr, this 10 CHATRMAN LENHARD: Coomissionar

1 hypothetical obvioualy puts that in a 11 Mason.

12 somewhat more concrere wvay. 12 VICE CHATRMAN MASON: Cne of the many things
13 MR, GOLD: 1t comes back to the 13 that bothers me about the Roberts opinion,

14 formulation that you have to deal with which 14 and you have put your finger on several of
15 is, "An ad 13 the functioral equivalent ol. 15 them, is the u:::_inn in there vhere he says,
16 uxpress advocacy only if it is suscoptible of 16 well, wa've got to avoid the hurley buzly of
17 no rcasonable interpretation other than.” 1?7 factors, and then in the very next paragraph
18 That's tha question. 18 he lays out a four-prong, eleven-factor test.
15 CHAIRMAN LEKHARD: I think what is 19 Now, it's October. It's going ta
20 being suggestad 13 that the constitutional 20 be hunting season next month. If I sao0 a

21 law at this point is that those ads that 2t four-prong eleven-factor anything, I am going
22 canno: be reasonably he conatrued by 22 to drill ir, but how do we --
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1 MS, WEINTRAUB: 1'm sorcy, but 1 the hypothetical, could we evan consider

2 you've loat me. 2 whether tho bill was up for a vote if it

3 VICE CHATRMAN-MASON: My apologies to Mr. 3 wasn't specifically mentioned in the ad?

(] Simon, but T don‘t think tho right answer can .4 MR. BARAN: Obvicualy, I could give
5 be that you have to meet all eleven factors. 5 this rmore thought, but oy reaction is —-

6 And with apologios te Mr. Bopp, I 6 CHAIRMAN LENHARD: When we do it

7 don't think the answer can be that any ona of 7 it's called delay.

L] them gets you oft the hook. So how do we & MS. WEINTRAUB: You guys are wimps.
9 poss)bly balance this sort of positive and 9 MR. BARAN: Actually I am following
10 negative factors? 10 up on an earlier comment whore 1 proposed one
11 In other worda, to what degree, Mr. 11 approach to these regulations is to tell

12 Baran, boecaus¢ you suggested this, does the 12 people if they include certain things in

13 presonce of a genuine issue, and ler’s say 13 their ads ir is clearly protected. And I

14 Yellowtail at least at one time was in che 14 previously raferzed to some urging of action
15 Montana legislature and what if that bill had 15 other than voiing. You could combine that
16 been up for a vote, how do we weigh that 16 with the articulation of a clear issue as

17 against the indicia of expzess advocacy on 17 well, but I would like to give it a little
18 the aother side ot the test? 18 more thought, as I said.
19 And, by the way, how in the world 19 MR. SIMON: Let me just state for
20 13 that clear t{ we have kind of mulvi-factor 20 the record that my silence over the hsl.'nn
21 balancing test to apply? 21 oz fifreen minutes is not assent to anything
22 CHAIRMAN LENHARD: Lot me add to 22 said by my collcaguas and in particular on
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1 :_n- questions about the meaning the PASO test 1 that"s the grounds on which he calls his rest
2 from Comuissioner von Spakovaky. T have 2 objectiva. Ho does say, well, somo context
3 ditterent vl_eu.u than were expressed, but 3 is okay. 1Is this an issue that 1s up before
4 since rhe_ quastion wasn't directed to me I q the hqis.lal:_un?
5 dadn‘t xupon_d. s In an ultimace sense context always
6 A couple of things on Commissioner 6 nu:uu:y‘ just in order to understand what
7 Mason’s question. My reading of Chief 7 words mean. And T do;|': think you are
8 Justice Roberts's op.i_nion is that what he's 8 precluded from that kind of readily ' b
9 trying to separste oul -- and I overstated it 14 accessible obvious contexr, but I do think he
10 bafore when I said that his tesr is 10 1s ny-:inq tha coﬂ:nis_slon can’'t go start
11 acontextural. 1t isn’c entirely 11 taking depositions about what people were
12, acontextucal. ’ 12 intending when thoy decided to run a given
13 1 think what he was tzying ro 13 ad,
14 aeparnte out i3 a delrrmination that is going 14 I think you are more or less
15 Lo depend on a loct of discovary and 15 limiced to what the ad says and making a
16 depositions and document pwdu:.unn and cthat 16 rvasonable purson determination about that.
17 sort of undersranding of the intent of an ad 17 VICE CHATRMAN MASON: T think four cormers or
18 that for better worse is exactly what 18 something like that 1s great, and that is
19 happaned i1n che WRTL case and which I think 1% undezstindable, but how about the real ad
20 he found objoctionable. 20 that has a whole bun‘ch of different chings in
21 He stressea thact his tesr i 21 t?
22 esnonzially about the text of the ad and 22 For inatance, do you think the
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1 Chief Justice meant for us to weigh -- and 1 terms of implementing his decision.
2 let'a say the Yellowtail ad was the same 2 You have alrcady done cthis. You
3 excopt cthat there was actually a child 3 already do this. You know how to do this.
q support bill then ponding 1n che Montana q You are just doing it now in a related
5 legislature, and the ad said, "Call Bally LY context. ’
[ Yullowtail and tell him to support HB 6 HR. GOLD: ’ I think that's incorrect
7 whatever."” 7 because what the Commisaion did in those
8 NR. SIMON: Yes, you could take ] enforcement cases that Mr. Simon is referrang
1 !n:’o and still inu that that ad 9 to all preceded WRTL. And I do believe,
10 is the functional equivalant of oxpress 10 again, what the Cozmission at the Lime should
1 advocacy. ’ 11 have beean doing, but now clearly what it
12 Whatever it 13 you did in che 12 should do is, insofsr as applying an expreas
13 seri1es of recent MURs where you looked at ads 13 advocacy srandard, it is a magic words
14 chat did not huve magic words in them and 14 standazd.
15 concluded that those ads constituted sub Part 15 Now what about this standard
16 {b) P y. and I p basically 16 though, that you have to articulate in this
17 what you did is look at the text of che ad in 17 regulation? .
18 some goneral context and concluded in your 18 The Yellowtail plus ad that
15 own jurdgzent whether those were susceptible 19 Commissioner Mason just described is
20 of:a reasonable interpretation only as 20 ible of a ¢ interprecation
21 eolectoral advocacy. Whatever you did in that 21 and that is the standard hore. 1Is it
22 process 1 think 1a what you havo to do in 22 ible of a v le i ien
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2 1t docsu’t mean it can be in 2 But the presunce of some 1 think is

a addition to, But 13 chere sozething in thers 3 sufficient to make 1t susceptible of a

1 other than? And a call to action at the end I reasonable interpretation other than arn

L] of that n;l o voie on a particular bill T 5 appeal to vote tor or nqunn.a specifaic

6 think dogs take it out. Some people may not 6 . candidate.

7 like it, but I think 1t does. ' 7 MR. SIMON: 1If 1 could just correct

8 ' 1t's not an eleven-factor test as 8 what may be Commiasioner Mason's '

9 such, t-hn. Chief Justice Roberts spelled out. 9 misincerpretation of our peoaition.

10 This was an &3 epplied challenge. 10 Whon wo say ycu have to hn.ve all

11 He was examining the ads before him 11 the indicia we were calking abour in order to

12 and he said, well, look at these. They do 12 qualify forx the safe harboz and not in ordar

13 have indicia of 13sue advocacy. 13 to qualify for the umbrella exemption. And I

14 He didn't aay all indicia. He just 14 think that‘'s an important discinction.

15 spid they do have irdicia and they do kave no 15 CHATRMAN LENHARD: One of tho othor

16 indicia of express advocacy. He did, with 16 things that struck me as I wenr through the
1 17 respect to expreas advocacy, discuss a 17 comments on the safe harbor was that people
r?- 18 completa landscape there. Buz ho was jusc 18 were encouraging us to drop ou: factors or
B 15 analyzing the uds befora him. 1% add tactors that could preduce the unusual
"4 0 T den't believe anybody is really 20 circumstance of ads meecing the safe harboz,
p 21 suggesting that you have got to have the 2% but not meeting the rule and we have to make
-ﬂ 22 complecs pruesence of some and the completa 22 sure that that doesn't happen bacause it
g BETA COURT REPORTIKG BETA COURT REPORTING
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1 would be 4 d In the 1 strongly second what the chalirran just said.

2 Cozmissioner Weintraub. 2 I think the kind of guiding star in how you

3 MS. WEINTFAUB: Thank you, Mr. 3 cratt the safc harbor is ro avoid a situation

q Chairman. Followang actually directly on. q wharein an ad would qualify for the safe

5 cthat comment, I wanted to ask Mr. Simon about S harbor, but not meet the umbrella test.

[ some of the factors that we have been urged 6 That's a misuse of the safe harbor.

7 to take out of our safc harbor crituria. 7 The second poant 13, with a safa

e Things like whether the ad is 8 harbor you are conferring per se absolute

9 axclusively about n legislative or executive 9 protection. So I think you have to be very

10 hronch issue, and whether 1t has to bo a 10 careful and T think tha safest courss is to

11 pending legislarive oc exucutive branch 11 stick very closely with what the Chiaf

12 issue, bocause maybe that group wants to druwm 12 Justico outlined in his opinion and he did

13 up interast in some legislation, and whethes 13 outline a set of factors which are

14 a legitimate ad could be directed towards 14 indications that an ad is an issue ad and

15 candidates who are not officecholders 1n the 15 anothor set of factors which on ad doesn't

16 interests of gatting them to comnit to a 16 have, which are indications 'o! express

17 position, should they win. 17 advocacy.

18 MR. SIMON: The first two I don'ct 18 Then he applied all of those

19 30 much care about. The third, I do think 15 factors to the ads in front of hin. That ias

20 that should not be in the safe harbor. ' 20 a good modal for the safc harbor that you

21 Let me just say two things about 21 should create by rule.

22 the safe harbor. The first is, T very 22 MR. BARAN: Do you agreo when in
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1 doubs & tie goes to the speaker, and not to 1 CHAIRMAN LENHARD: One of the
2 the cc:n;i:;ion'l . ) 2 themes that was advocated vigoroualy by our
3 MR. SIKON: l;o, but 1t che ad is 3 firsc panel was stability in che law and that
1 aot wathin -- L} the Comnission should approach this and do as
5 MS. WEINTRAUB: You might want to L] little as y of the t
6 correct that, Mr. Simon. 6 changes in this area ot the law, the
7 MR. SIMCH: The important point is, 7 difficuley of regulaced entities and coping
8 and this was streascd in the NPRM, and I 8 with that and an overall sort of regulatory
L] think it is very important, that the 5 theory that regulators should not go boldly
10 importance of a safe harbor should not be 10 off analyzing the Constitution on their own
11 overstated in the sensu that an ad can fall 11 but should wait for the courts to tell them
12 outaide the safe harbor and still be exempt. 12 what <o do.
1 So the determination of whether an 13 1 wantod to see if anyono wanted to
14 od is or is not wiLhin the sate harbor is 15 coxzent on that because it was a theme that
15 vary differant than a detarmination of 15 some of the witneases folt fairly strongly
16 whether cthe ad is exemp:. 16 about on the first panel.
l 17 MS. WEINTRAUB: And cthat’'s how you 17 MR. SIMON: Well, I'1l) start and T
7 18 would address 'tho pzobles raised by one of 18 say this from the point of view of
B 16 our comaentors, that one could never run an 19 representing a client who ia often accused of
Ry 20 issue ad on alection roform under the saife 20 destabilizing the law.

. a 21 harbor. 21 But I think you have very spacific
4 22 HR. SIMON: Right, Bxactly. 22 Job in this rulemaking, which is to implement
4
2
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1 the Suprems Court opinicn. That should be 1 Finally, I would also comment that
2 the guida star here. In my mind cthat means 2 no matiar what regulation you actually

3 you aro addresasing precisely what the court 3 produce parr of 1ts eifect is going to depend
4 nddr.essed in torms of che application of 4 on how you enforce it. So a regulation is

5 Soction 203 to certain kinds of ads. 5 just the beginning. It :3 not the end,

6 You should do just that which is [ obviously.

? necessary to unplemont what the court said. 7 CHALRMAR LENHARD: Commiasioner

L] MR. BARAN: Bringing clarity to any 8 Walther.

9 regulation is ulways helpful to both the 9 MR. WALTHER: On your comaents, I
10 regulating comnunily and to the Comzission. 10 read with interest your argument that the

11 So anything. you can do to be clear in how 11 r @ purson dard should be

12 theso rules arc¢ going to actually opuu:e,- 12 elininated, and that there could be no

13 that would be helpfu.l-. 13 reasonable interprotation other than X.

14 Secondly, I do think that repealing 14 But, i'n getting back a lirtle

15 sub Part (b} 1is not t}ol;ly to be 15 eurlier, doesn't it just transfer that

!5‘ desiabilizing, particularly since it has 16 responsibility from some amorphous porson to
17 already praviously hoen declared 17 the person making che communication or his or
18 unconstitutional, And in fact by repealing 18 her lawyer? And then what standard is

19 it you inject some further clarity as to hew 18 improved at that poaint?

20 communications are going to ba requlated 20 -What is the reason for the transfe:
21 between express advocacy and electichcering 21 if T am correct in thar?

22 communications. 22 MR. BARAN: 1 believo that either
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1 of Lhose approaches are inappropriate in the -1

2 definition of express advocacy bacausc I 2 express advocacy into something that ic's

3 belie.ve oxpreas advocacy means what sub Part 3 not.

q ta), although :‘huu- aro n:.xll soze p:ahl_nl:s 4 So T would focus on eloctionsering

1 with it, says -- .buicllly, the magic words 5 communications and if Congress v‘nnu to

6 tesc. 6 regulate in anothear fashion, then they have

? And thercatter, rthe other mgthod of 7 the opportunity to lagislate.

8 regulating other types of speach that doesn't 8 CHAIRMAN I.EHHARD; Aro there any

L] contain the magic words is subaumed in L] other N gg: ions?

10 alectioneering comaunications. 10 Gentlemen, any qlosi’ng thoughts? |

11 1 would like to point out, not that 11 G‘cod, and with that, thank you very

12 1 am advecating this, but Congress may at 12 ouch. Wo will take a 15 minute recess and

13 some future dare decide, well, we are going 13 then convene the next panel.

14 to amend the alectioneering comunications 14 tRecoss)

15 statute. Wo are going to make it apply for 15 CHATRMAN LENMARD: Wec will

16 §0 days instead of 60 days. Or we'll oxtend 16 zeconvene the mseting of the Federal Election
1 17 it to nowspaper advertising in addition to 17 Commission for October 17, 2007.
,7 16 broadcasting. 18 We have our third and final panel
B 15 T don't seo the regulatory 19 today which consists of Jessica Robinson,

. & 20 legislative process as keing limited by what 20 here of behalf of the American Federation of
I 21 exists currontly. I do -:hanx thaz- there is 21 State, County and Municipsl Bmployees. And
-4 22 confusion crealed 1n the regulation by 22 Paul Ryan, who is hera on behalf of the
2
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1 Campalyn Legal Center. 1 Court’s decision here in WRTL TT.
2 You will have five minutes for an 2 1 have to say I was surprised at
3 opening statement at the beginning. We have 3 the breadth of the court's decision. And I
4 @& light display in front of you. The greun L] would urge the Cowmmission to resist any
5 light will be on during your five-minute time 5 attempts to harrow it or constrain the amount
[ puriod until the last mainute at which point 6 of speech that is protected under the courc's
7 it will bagin to flash wath 30 saconds left. 7 opinion. Which brings me diucv.ly'r.o the
] The yellow light will come on and a red light ] proposoed safe harbor for grassroots lobbying
9 will indicate that your time has expired. 1 communications.
10 We will go alphabetically. And 10 T find cthe idea of a safe harbor
11 with.i1wo pecple whosa last namas begin with 11 very appesling in theory, but 1 do worry
12 “R” s0 we will go by the sccond letter, so 12 about how it may be applied in practice.
13 Ms. Rgbinson you getr to go tirst and Mr. Ryan 13 My fear 13 that when the government
14 will follow. 14 tells you that there 13 a permissible wuy of
15 Ms. Robinaon, you may proceed ac 1% apeaking that it becomes the only pormh:i?le
16 your convenience. 16 way of speaking and l.hnr._u'. becm? a dovice
17 MS. ROBINSON: 1 am declighted to be 17 for shifring the burden from tha government
18 here on behalt of the 1.4 million members of 18 to the speaker.
19 the Amezican Federation of State, County end 19 A urion or corporation may tun an
20 Municipal Employeas. 20 ad that is not the functional equivalent of
21 1 hope 1 can be helpful to you in 21 Y, but it doesn’t fall
22 conforming your regulatioins to tha Supreme 22 within that safe harbor they are left dealing
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1 with complaints expluining why protected 1 take the time and effort to draft and prepare
2 speech is protectad speech or they are left 2 a safo harbor and codify it, then you should
3 responding to complainrs and explaining why 3 at least make it usoful to the people it is
4 their protected speech 1s protected speech. 4 supposed to protect.
L] You may no’: view this as a huge 5 Tt should be rore of a shield for
6 burden for unions and corporations. buct T 6 the speaker and less of a sword for the
? want to remind you thot there are a lot of 7 censor.
] small local unions without in-house lawyers 8 Along that line, I would also urge
5 who have to waate their resources paying tor 9 the Commission to reject proposala to specify
10 a lawyor to explain to the government why 10 in the rules discrete content constituting
11 '.l.nvl.ul apevech is lawful speech. 11 strong evidence or some other term that would
12 In oy exparience the lesson learnad 12 specifically say whon un ad is not protected
13 in this area by those with limited resources 13 by WRTL TI unless :c i3 express advocacy.
14 is not to speak or to speak only in the way 14 I don't really see any reason to
15 the governmant says 14 appropriate. 15 adopt that typa of langusge unless the
16 What I'm getcting at here is thatr I 16 purpose of it is to cruate a pnsu::p:.ign of
1 17 think the propnsed safe harbor for grassroots 17 guilt on tha part of the speaker that has to
: 18 lobbying coEmunications is too narrow. 16 be rebuttod, which I believe undar WRTL the
7 15 That is not ro say that the entire’ 19 court clearly states that it is the burden of
G 20 universe of coxwunicaticns protected under 20 the government to show that they have &
4 21 .. HWRTL I1 should fall within the safe harbor. 21 compelling interest in regularing a
4 22 But if the Commission 13 geoing to 22 particular ad.
4
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1 On the matcer of whether to adopt 1 unions, but when you're using dues to report
2 Alternacive 1 or Alternative 2 for 2 that they were spant for something it is hard
3 disclosura, AFSCME supports the option of 3 to idencify who the donor is.
q Alternative 2. q Is 1t the duos payer of is 1t the
5 My colleague, Larry Gold, did a 5 affiliated labor vnion who's required to pay
6 fine job of explaining ocur position on that 6 per capita taxes? .'rhu easiest way to address
1 point. T Just want to preas che point that 7 these 1ssues is to require reporting only for
] the jurisprudence in this arca shows that [] those pecple who carmark funds to be used for
9 mandacory disclosure 13 geperully limpited ro 9 WRTL II type com-unications and othor funds
10 disclosing funds used to pay for ads that are 10 should be reported just as a donation of the
11 regulable by the government. 11 hb;n union.
12 If the Commiasion dacides not to 12 CHAIRMAN LENHARD: Thank you. Mr.
Hx] adopt Alternative 2 and instead adopts 13 Ryan.
14 Alternative 1, I bug of you to simplify the 14 MR. RYAN: Thank you, Mr. Chairman
15 disclosure requizements. 15 and fellow commissionera, it is a pleasure to
16 Again, Mr. Gold did l. good job 1n 16 be here this afiarroon on beshalf ot the
17 Presonting to you the issues in this area. 17 Campaign Logal Center.
18 It 13 really the broadth of the definition of 18 There are two issues that I believe
19 donation. Whar is a dcnation? Is it 19 are ey issues in this rulemaking and T want
20 1nterest? Ts 1t-royalties? Is it duas? 20 to addcess both of tham briefly in my opening
21 T don’t wan: to get into the arcane 21 remarks.
22 complexities of ducs atructures for labor 22 Ono is tha question of whether to
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1 exenpt WRTL type ads fron the BCR{\ disclosure 1 which filed comments jointly with Democracy
2 toquirements. The second one i3 whether the 2 21, the Brennan Centar for Justice, Comemon
3 WRTL decision requizes a change to the FEC's 3 Cause, the League of Woren Voters, and
q definition of oxpressly advocating found at 4 USPERC, you hava public campaign, you have
5, Section 100.22 of the Cmnis's_ion's 5 public citizen and now you have Protessors
[ nqnhuons.. [ Hasen and Briffaulr.
7 With raspect to the first point, 7 These commenters undoubrtedly have
8 the disclosure point, commenters proposing 8 vn‘:yinq opinions regarding how the Supreme
L] exempring WRTL type ads from BCPA's S Court would and shon'l.d resolve a legal
10 disclosure requirementa through this 10 challenge to BCRA's elactioncaring
1n rulemaking include on the one hand the Center 1n communication disclosure requiremencs, bur
12 for Compoetitive Politics, Professor Allison 12 Lhere ara two things they all ayree on.
13 Hayward, who you heard from this morning, and . 13 One, that the Suprexe Court in
14 Mr. Bob Bauer, the Demucratic Senatorial 14 McConnell upkeld ECRA'S lllc:icneui‘ng
15 Campaign Committee, and the Democratic 15 commnications dllcl:osule requirexents
16  Congressional Campaign Comnmittee. 16  against facial challenga by a vote of ecight
1 17 And on the other hand you have a 17 to one.
_7 18 group with which this firar group very rarely 18 Two, BCRA's electionecazing
0 19 agrees on matiers of cawpaign finance law. 15 comzunications disclosure requirements were
‘ 20 You have Senators McCain, Paingold, 20 not challenged in WRTL and consequencly the
-.4 21 Snowe,. and Representative Shays. You have ny 21 Suprexe Court did not consider or decide the
-é 22 organization, the Campaign Legal Canter, 22 legal question of whecher WRTL type ads may
4 .
2
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1 constitutionally be subject to disclosure 1 constitucionality of these disclosure
2 requirsmoents., 2 requirements, rhe Campaign Legal Center urges
3 Indced, WRTL'S complaint stated 3 conaideration ot three other reasons why the
4 explicitly, "HRTL doea not challenge the 4 Commission ahould rofrajn fros and not alter
L] reporting and disclaimer requirenents tor 1 BCPA’s disclosure requirements in this
6 electionaering communications. Only the 6 rulemaking.
? prohibition on using 1ts corporate funds for 7 Firsr, fundamentally different
8 1ts giLassroots lobbying advertisements.” ] consritutional tests apply to funding
9 This is a peint that was repeatedly 9 restrictions and disclosure requirements.
10 stressed by WRTL in its briof vo the Supreme 10 Wheroas a reporting requiromant is
n Court. It was also raised in oral argument. 1 constitutional so long as there is a relevant
12 Mr. Bopp assured the court that 12 correlation or a substantial relation betwean
13 WRTL's challenge to the statute, if 13 the g 1 and the 1 ion
14 auccessful, would leave a fully transparent 14 required to be disclosed, & restriction on
15 system. 15 political apanding,is conacitutional only if
16 In ndd‘i:lon to thess widely agreed 16 it meets the moro rigosous strict scrutiny
1?7 upon facta, namely chat the plaintiff in WRTL 17 requiremont of being narrowly tailored to
18 did not challenge the disclosure 18 further a compelling government interest.
19 requirenenta, the WPTL court did not address 19 That is the firsr reason.
20 the constictutionality of thase disclosure 20 The sacond reason is that broader
21 requi and the 11 court by a 21 different governmental integests, publaic
22 larga majority specifically upheld the 22 in? ton i as to the
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1 Austin-typa corporate carruption interest, 1 finance law.
2 support d'ucl.osuro roquirementza. 2 Professor Hayward wrote in her
3 Third, cthe burden on those subjecc 3 commencs, “"the Cormission s-hauld promulgate
4 to disclosure roquirementa is lesser cthan the 4 ragulations to roflect this opinion and not
5 burden on those subject to restrictions on 5 venture to p:ad‘ict how or whether :‘he court
6 expenditures. 6 would extend the sama analysis to disclosure
7 As the Buckley court stated, 7 laws which are rypically subject to loss
6 Tunliko the overall limitations on 8 rigorous scrutiny. 1t is becter for the
5 conts i‘bu:lons and expenditures, the 9 Coxmission's litigation record and more
10 disclosure requirements lmpose no ceiling on 10 appropriate :o. i1ts role as a fuderal agency
11 campaign-related uuvs!.iu:.' 11 to adopt a rule that hows closely to the -
12 . The Buckley court noted that, 12 court's holding."
13 *disclosure requizoments, certainly in moat 13 With respect to the second
14 applications, appear to be ':he least 14 question, whether the WRTL decision requires
15 rescrictivo means of curhbing the evila of 15 & change to the FEC's definition of expressly
16 cappaign ignorance and corruption that 16 advocacing an Section 100.22 of the
1 17 Congress found to exiat.” 17 Cormission's regulations, the Comission
7 18 I w11l conclude this first point by 18 correctly notes in the NPRM that the court's
19 taking a welcome opportunity to quote Allison - 19 eguating of the functlional equivalent of
ﬂ 20 Hayward's conments becauso 1t's a vory rare 20 express advocacy with comaunications chat are
. -.4 21 . occasion that we actually agree with one 21 susceptible of no. reasonable interprecation
4 22 another on anything regarding campaign 22 other than as an appeal to voze for or
4 .
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1 againsc a .specihc candidate bears 1 von Spakovaky.
2 considorable resemblance to components of the 2 MR. von SPAKOVSKY: Ms. Robinson, I
3 Commiss:on’s definition of express advocacy 3 should have said this when Mr. Gold was here
L] and the Campaign Logal Conter agrees wicth L] also, sinca T think he was involved in
5 this. .S drafring this comment.
6 Sub Part (b) scandard of the 6 But as an undergzaduate of MIT, I
7 Commission's requlations are vartually ? very much appreciatad the comment wheze he
] identical and indistinguisnable from the WRTL 8 said that if wo define a classic
] l;ur.. 9 cormupication that lies berween gxpress
19 The Commission has been applying 10 advocacy and tha universe that would ba the
11 thiy test recently in the context of 527 1n equivalent of the Dark Matter. of the
12 enforcament acclions and we Lhink the 12 universe, and I thought thaiL was a very
13 Commission has got it right in that respectc 13 interesting comaent,
14 with regard to the 527 conciliation 14 My question is, you were worried in
15 .nnd we the Cormission 15 your testimony about tho safe harbors
16 to interpret this dacision as an sffirmarion 16 beconming basically the only way to tit within
17 of rthe conatitutionality of the sub Part (b} 17 the exemption.
18 express advocacy tesc. 18 1f we added language r.l.u: said
19 Thank you and T look forward to 19 something like. “anong communications that
20"  answering any questions you might have. 20 satisfied tho oxenption aro the following,”
21 CHAIRMAN LENHARD: Thank you. 21 or "within chess paragraphs” or aftor giving
22 Queszions from the Commission? Commissioner 22 an example of safe harbors, saying something
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1 like, “although a communication may be a 1 telling us is true, but in torms of as a
2 permissible communication even if douesn't 2 practical matter, as we task our lawyers to
3 satisty under safe harbor,” would that go a 3 brief cthis up for us, 1t does present them
4 long way towards satisfying your concorn or 4 with a particular problem that it's hazd to
1] worry abou: that? 5 figure out how they would solve.
6 M3. ROBINSON: I certainly think 6 MS. ROBINSON: It is. 1It's a
? that would be helpful. In a preface to Lhe 7 difficult ctask that you have and I do not
8 safe harbor you said that the whole of WRTL 8 know how to prove a negative. I have had
9 I! communications is not reflucted by the 1] experience where that has been the task that
10 safe harbor. 10 has been placed bufore me by the Cocnissien,
1 I would alao appreciate a scatement 1 30 I can tell you that it 13 a very hard
12 that makes it clear that the burden is on the 12 thing to do.
13 Comaission to show that the comunication is 13 In drafring a safe harbor, if
14 rot protected in WRTL II. 14 you're going to do that, then a voo\; thing to
15 CHAIMN I..B.'IMARD: How would we do 15 do is to use some exacples. It's impossible
16 thaL? How do we prove that thore is no 16 to show naver, especially when you'ra stuck
1 17 possible reasonable interpretation? There is 17 with this situation where there is a
,7 18 no way to prove the negative. 18 reasonable interpretation involved.
7 19 It's a practical problea thar I 19 CHAYRMAN LENHARD: I was just being
4 20 struggled with a little bit as we wero 20 hopeful given Commissioncr ven Spakovsky's
y 21 drafting this thing. I think your 21 reference to tho Dark Macter that there night
ﬂ 22 interpracation of what the Supreme Court ia 22 have boen a breakthrough.
_-2
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1 l;r. RAyan, [ have a questien for 1 consequently, as has been pointed out by the
2 you. Mr. Bopp's approach to us is somewhat 2 :o.'n.-n.nnu, the coordination regimes and cthat
3 more subtle. It's cerrainly odd to use that 3 this is entirely appropriate as a matter of
1 rafazence considering Mr. Bopp's testimony L] policy because Lha cour: has highlightad that
5 oarlier today, but his point is, which 13 not 1) these ads consist in many cascs of lobbying
6 S0 such that that’s a matter of 6 communications .llll! would not normally be
7 constitutional law Congress could not pass a ? regulated by the Fadoral Blection Commission
8 disclosure reqgime for these sorts of ] or genuine issues speech which also but for
1] communications, but that :n briafing thia 1 their timing in roforence to the candidate
10 matter up vo the Supreme Cour:t he was saeking 10 would not ha rogulated by ua aither.
11 a3 an applied challenge forz which he chought n It's much mora out of a sonse of a
12 he would get an exemption from the 12 desire to fairly interprer what the Suprene
13 electionsering provisions. 13 Court 13 doing and also to cleave to the
14 Instuad what he gor what he 4 policy, goals, and guidelines that Congress
15 interpreled Lo be a redofinicion of what an 15 has set for thia agency that apimatoes or
16 electionea: ing communication was, and as a 16 motivates the Lhinking about whether the
17 consggquance, a% a motter of policy, it is 17 changes to the ragulactions that flow from
18 reasonable for ua to take the detinition of 18 this docision should fall into Section 114 on
15 what constitutes an electioneering 1% the regulations of expenditures by labor
z0 caxcwunicaticn and take those things thar fall 20 organizations and corporacions or in the
21 outside of it and have them simultancously 21 definitions of what constitutes an
22 fal) outsidu of the disclosura regime, and 22 electioncering communication.

BETA COURT REPORTING
www.becareporting.com
1202) 4 00 800-522-2182

BETA COURT REPORTING
www.betareporting.ccm
{202} 464-2400 800-522-21382




249

And in your communts you facus on

250

that WRTL's ads were not ralated to an.
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the constitutional concerns, as did a nuzber 2 election. Instead the court held that WRTL's
3 of other commenters, because 1 think what was 3 ads are susceptible to anocther equally
4 sort of animating our '.-_hmklnq in this 4 reasonable interpzetation and that such dual
5 probably wasn't as apparent from the notice 5 interpretation ads cannot constitutionally be
6 of proposed rulwmaking as it _cnuld have been. 6 subject Lo BCRA's spendang or funding
7 But I'd like you to turn to that ? rescrictions.
8 problen, which we discussed with the panel -l 8 The court gave no indication as to
5 little .earlier and whether the court isn't S whother dual interpretation ads could
10 really in Wisconsin Right to Life :_elling us 10 constitutionally be subject to disclosure
11 what an electioneering communication is, and 11 requirements.
12 then, as a consoquence it would ba that these 12 They did address that 1ssue in
13 things are not ;u:noneeung cormunications 13 McConrell and in McConnell the court held
14 and that they should appropriately fall 14 that on 1ts face any ads that moet 1)
15 outside of dur regime for electionececring 15 definition could be subject to the disclosure
16 communications. 16 requirements in BCRA.
1 17 MR. RYAN: This particular 17 30 at tha end of the day thero is a
.? 18 diaagreexent bo:\_unn Mr. Bopp‘s position and 18 temptat:on here by Mr. Bopp and others to say
15 the Campaign Logal Cln:eé's position relates 19 these ads raised in WRTL, these are
@ 20 pecrhaps in large part to ou': understanding of 20 grasaroots lobbying ads. These are not in
-4 21 what the court did. 21 the election ad box.
4 22 1 believe the court did not hold 22 What I think 1s more accurately is
4
_.2
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1 the case is cthat those are dual 1 interpretation ads. Wa are challenging
2 interpretation ads. These are ads that were 2 funding restrictions and they should not ke
3 argued all the way up to the Supreme Court as 3 subject.
1 having at least a purpose :n influencing 4 The court only ruled on that
5 electiona. And Mr. Bopp arguing on the 5 funding restriction piece of this. Tho court
[ contrary, no, they are grassroots lobbying [ has not said that these ads are not rslated
7 ads, and then in oral argunent T believe Seth 7 to an election.
8 Waxman addresscd this point explicitly on &8 CHAIRMAN LENMARD: That's
9 behalf of the intezvenors in the case thuc 9 intetesting because while the ads are
10 our position 1n the case -- and by “our” I 10 ibla to many § tions, my
11 mean the detendant intuxvenors, and I was 11 assucption has been that the organization
12 part of that legal l.ldm. although T am not 12 that ara funding them, some of them are
13 representing them hers today -- but our ” 13 funding them for lobbying purposes and some
14 poaition in that licigation was that, when 14, of them l‘le funding them for issucs purposcs
15 doaling with -dunll interprotation ads, we 15 and some may be funding tham for electoral
16 believe cthey should ba _:ubj-:: to both Lhe 16 purposes, but given the text of the ads it is
17 funding rastrictiona and the disclosure 17 :\a: possible to discern that, and as a
e requirenents., 18 consoquence, there are multiple
19 Mr. Bopp's positien in chat 19 intezpretationa, but there is some driving
20 litigation on behalf of his client was, wa're 20 impetus in thess organizations and it may be
21 not challenging the application of the - 21 in soze casez they have nultiple purposes.
22 disclosure requirements to :uc;| dual 22 MR. RYAN: If I may respond to
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that, briefly. I waa hore this morning when
you and Mr. Bopp had this conversation.

. And Mr. Bopp challenged your use ot
tho torns "intent” and "purpose.® He said
the court made clecar that that can no longer
be considazed.

1 want to be abundantly clear that
we are not suggesting that .these are dual
purpose ads 1n the afiermath of WRTL.

T on referring to Lhese ads as dual
incerpratacion ads. And Congress that made
the determination, when they passed thas
statute, that it believed that any ad that
met thas statutory definition of
eleoctioneering communications had at least as
one of its reasonable in:uip:u:a:ion: as
influencing olections or advocating the
election or the defoat of a candidate.

T think thar's what this Cemaission
13 lefr with. You are left with Congraas's
intent to requhe.dhclnsun of any ad

neeting tha definition and the Suprome Court
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considering the application of that
definition in a nacrower or in different
context, which is the funding reatriction.

CHATRMAN LENHARD: Vice chairman
Mason.

VICE CHATRMAN MASON: Mz. Ryan, T wancted to
ask a question about something Ms. Robinson
brought up that 13 cssentially from your
joint comments that I thought was an
interesting point, and that is this "s::o‘nq
evidence” rule.

Doesn’t that in offect become a
chill, and in fact, isn't it kind of intended
to be a chill? 'l'c.put people on notice,
that, well, you better not say that? Because
isn't the likely effect of someone using some
of the woxds that constitute "strong
evidence” to be that they'll have a complaint
filed and be subjoct to investigation by the
government?

MR. RYAN: 1'm not sure the extent

to which speech would be chilled, but I will
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say that --

VICE CHATIRMAN MASON: Ch, come on.

MR. RYAN: =-- a plain reading of
Chief Justice Roberts's opinion is chat you
have this sort ot two-tiered rest.

You have the unbrella test and ther
you have the specific characteristics of
Wisconsin Right to Life's ads that led the
Chief Justice and his colleagues who signed
his opinion to reach the conclusion that
those specific ads uer‘e exampt under the,
unbrolla test.

1 believe that there 13 some
distance between the safe harbor, the exact
criteria of Wisconsin Right to Life's ads and
the broader umbrella test.

1 don’t know exactly how ro mwasure
that distance, or what it 1s, buc I do know
that Chief Justice Roberts articulated in his
tast several indicia of cxpress advocacy and

1ndi that the of these 13 one of

the very imporiant criteria that led him to
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reach the conclusion he reached.

VICE CHATRMAN MASON: But, but --

MR. RYAN: The converse of that --
allow pe to just finish, very briefly -- is
that in the presence ot such indicia of
axpress advocacy we aren't sure how Chief
Justice Roberts would have come out.

VICS CHATFMAN MASON: But that leads to
exactly the fssue that Ms. Robinson brought
up. You knm:', 1 had asked the questions
before in terms of a balancing or somsthing
like chat.

The problem I see with the approach
you are suggesting is not that they are not
two different things. They clearly ara.
There's the general test and the application.
There clearly are scme ads that will not meet
the sane application, but will be protected
by the general test. Everybody agrees with
that.

The trouble 1s that by introducing

this “"strong evidence™ concept you do what
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1 Ma. Robinson fears, which is you push 1 Mr. Bopp. T am asking about the test that
2 everyching back into the safe harbor and you 2 your organization has propounded and why you
3 rob the general test of its meaning. 3 are supporting that test
q When you say you don't know, 1 4 MR. RYAN: Because in thc absence
1] mean, I think un_i:annly do know in the real 1 ot that “s:trong cvidonce™ tesr it is quite
6 world, and your organization will be out 6 possibla that ads that Chief Justice Roberta
7 thece and other organizations will be out 7 himself indicatred, the Janc Dos type ads
8 there, ready to filo complaints, which is 8 could be exempr under the umbrella and push
8 your right, okay, but that is why I am asking 9 well beyond.
10 what is the basis for th:s 1=E:cng evidanco” 10 ’ 1 moan, this margin that we are
11 rest and isn'L that, n fact, ih!ng to throw 11 talking about between the safe harbor and the
12 a chill on peopla? And isn‘t 1t intended o 12 unbrellsa, is really a margin of where groups
13 do that? Just kind of push pecple back, and 13 will be pushing bayond what Wiasconsin Right
14 say. look, if you say this, you know, you're 14 to Lite wanted to do and besyend what the
15 geing to be subject to government scrutiny. 15 Supreme Court, the actual ads before 1t that
16 MR. RYAN: T strongly suspoct that 16 the Supreme Court considered an as applied
l 117 Mz. Bopp wrote, along with his clients, or ha 17 challenga.
_7 18 advised his clients to write tho ads chey 18 Certainly, to be clear, the cours's
19 wrote for a reason. 19 unbrella test is slightly broadur than
_-B 20 Mr. Bopp, T suspect, was lsoking 20 exactly what Wisconsin Right to Life, the
;4 21 for ads that he thought he could get am -~ 21 characterisctics oi-. .its ads, but we do not
,4 22 VICE CHATRMAN MASON: T am not asking about 22 know what the diffarence is and how much roon
4
_2
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H there i3, 1 ads, which Chaef Justice Roberts explicitiy
2 This Commission, for hetter or 2 qiszinguished Wisconsin Right to Life's ads
2 worse, has been chazged with employing this 3 from, could possibly get in under the
4 no reasonabla interpsetation test at the end 4 umbrella with very little consideration
5 ot the day and yeah, there’'s been discussion S We are simply urging the Ccmmission
6 of burder shiftlng. 6 to take into consideration whether or not the
7 My understanding, givan the way ? ads before the Cormisaion possess some
8 cthis Commission's enforcenent process worka, ] characteristics that cthe court in Wisconain
9 is that the Commission ;lvlys bears the 9 Right to Life Jid not consider and to
10 burden of proving, whethar in the context of 10 axercise your judgnent as you did in the 527
11 atte=pting to :o;vln:c un organization or l; enforcemant actions
12 pursons entering into A conciliation 12 You exorcised it well in chose
13 agreecent, or, if that is unsuccesstul, 13 capacities and a3 Don Simon said earlier
14 convincing a court that the Conaission is in 14 keep doing what you'rc doing as far as the
15 the right and chat there :s no reasanable 15 outcomes you h;ve reachad wich r;qurd to
16 interpretation another than for a particular 16 those ads.
17 item. 17 VICE CHATRMAN MASON: T am glad you think so
18 The burden i3 clearly atill on the 18 because Mr. Witten was not persuaded.
15 éu::ﬁssion to do thas, but again, not having 1% MS. ROBINSON: T just want to
20 this "atrong evidence“ clementa thac we 20 -comment on a peint that Mr. Ryan made. I do
21 propose in our comaents. I think leaves open 21 not believe the Chief Juatice applied a
22 the distinct posaibility that Jane Doe type 22 two-3tep test in the case.
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1 I believe he used a one-step test 1 that, to the extent that this Commission wers
2 and that test was whother or not the ads at 2 to decide that all i1t wanted to promulgate as
3 issue were ible to a ble 3 a rule was the uzbrella test, a one-step
4 mr.erpra'r 1on &3 samethirg ocher than an 4 cest, the Campaign Legal Conter wouldn't
5 appeal to vote for or against a candidate. 5 complain.
8 The indicin of express advocacy and 6 We believe that safe harbors
7 the iasties of lobbying ? provido added guidance and clarity for the
8 ads were charactaristics of the spacific ads 8 regqulated community, but wve certainly don't
s at issue that he thought made it clear thac 9 think it would ba unconstitutional for this
10 they dida't fall within that, but those 10 Coxmission to adopt a rule saying, the
11 indicia and those characteristics were the 11 exemption, the WRTL-type tost, i3 the
12 specific tosts that Mr. Bopp proffored to the 12 umbrella ond no reasonable interpretation
13 court. 13 tesat.
14 Chief Jusiice Roberts says he 14 If thact's what nembers of the
15 rajects that test. Instesd he chooses his 15 regulated community would prefer, so be ;:.
16 own ona-atop test chat he felt was more 16 CHAIRMAN LENHARD: This talk about
l 17 protective of political apeech. 17 3afe herbors and our trying to articulate
L 18 1 rhink that, in tooznote 7 1 18 clearer standarda nearly drives ne screaming
13 believe, makes iz clear thar the court is ‘not 19 out of the window in part because 1 so oiten
o 20 tequiring any or all of those indicia or 20 hear that our standarda ara vague and
4 21 characteriscacs. 21 unclear, and provide pecople with no guidance
’ 4 22 HR. RYAN: In brief response to 22 and then we try to provide peopla with
4
2 :
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1 greater clarity and more guidance and we are 1 done with ic and that would provide people
2 accused of corralling speech into these 2 with no further guidance other thon that we
3 narrow little pena that we are all able to 3 were aware that the Supreme Court had issued
L} find four or five or s1x commissionars to L} its decision and we had read it or ar leasc
S agree on. S we read tha: part of it.
] Tt"s hard bacause we are tiying to 6 50 the sate harbors arnd the
7 provida some clear guidence, and yer, 1 am 7 wrestling with the factors we know brings
.8 very aware trat people have ditferent levels 8 both a hope that they are helpful and provide
5 ot willingness to take or pisk. 9 clarity and yet also an awareness that that
10 Some people are very risk-avarae 10 clarity will lead the most risk-averses to
n and if tho governmant says, if you do the 1 scurry to that protection.
12 exact chree things here, there's no risk of 12 Any thera othoer questions?
13 enforcenant, that i1s whatr they want to do. 113 Then 1 wall continue. I wanted to
14 Then there arc other pon;;l- who 14 ask both of you sort of [1lip sides of a
15 have more u:llh;qnesn for riak and chey are 1% msmilaz question of Lhe sane problem, and I
16 willing to do something broader. And then 16 will start with Mr. Ryan.
17 thora are some paople who are uttrerly 17 My question is, 13 it possible for
18 inatzencive to risk, sc we see them in 18 us to read the Wisconsin Right to Life
19 anforcement. 15 decision and as a consequence the carlier
20 We were obviously well awara when 20 decisions 1n HcConnell and Buckley as telling
21 we put this out that we could simply 21 us anything other than whon we look to define
22 roplicate the Chief Justice's language and be 22 express advocacy wa are left with the magic
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1 words test? 1Is it possible to read Wisconsin 1 p y and ined or duclared
2 Right to Lifec as laaving more there than 2 that the express advocacy standard was
3 that, or is that what the court 13 telling 3 functionally meaningless, 1 believe the court
4 us? 4 was referencing the magic words type
9 MR. RYAN: I don't believe that is 5 interprotation of express advocacy.
6 what the court was telling you and I think a 6 And I believe the court was doing
7 fair reading of the Wisconsin Right to Lifo 7 30 bacause this Ccmmission had not relied )
8 decision is that express advocacy language or 8 upon or enforced sub Part (b) of its express
1] communications thut meet the Roberts tast can 3 advocacy test in many years and had aot done
10 be treated as express advocacy. 10 30, to my undarstanding, since the late
11 Anything that 13 express advocacy 11 1990s.
12 and/or 1ts funcrional equivalont may bo 12 In fact BCRA itself was in large
13 treated as express advocacy. 13 part pushed gh Cong. or by
14 CHAIRMAN LENHARD: Before you go 14 Congress becauss of the functional
15 on, how do we .unsr.le cur way through that 15 meaninglessness of the magic words type
16 linguistic problem because there must be some 16 express advocacy test.
1 17 diffarenca. 17 %0 in the McConnell decision, I
.7 18 MR. RYAN: I don't think it is a 18 think that is what we are talking about when
ﬁ 19 huge linguistic problem. I will use the 19 the court said express advocacy or its
4 20 dreaded word “context” here, and the 20 functional equivalent, I don’t think it was
§ 21 1mporcant context here is in the McConnell 21 onvisioning the sub Part (b) test as part of
ﬁ 22 decision whure the court was discussing 22 what it meant by oxpress advocacy.
2
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1 CHAIRMAN LENHARD: But doesn't that 1 the Chief Justice Hl.: articulating in
2 make our problem harder because thay are 2 Wisconsin Right to Life.
3 doing 30 in the contex: of interpretring a 3 MR. RYAN: What is different afcer
4 different set of atatutory language where L] Wisconain Right to Life -- one of the things
5 Congress has sort of set voery clcar nunbers 5 that's difterent after Wisconain Right to
6 ol days prior to the election in which the 6 Life -- is that up until that point in time
7 speech can be regulated, and then very broad 7 we did not have a firm understanding,
b contont restrictions, so in that context my L] conscitutionally speaking, of the outer
g sanse of the McConnall decision was ther the 9 bounds of what this Comnission may regulace °
10 court said, well, giver theae tighier 10 in torms of funding resirictions.
11 statuvory linmits, and the fact that the magic 11 In Buckley we had a statutory
12 words test 1s functionally meaningless, then 12 phrase 1n the definition of expenditure that
1 Ccongress can conatitutionally regulate more 13 the court found to be uncoastitutionally
14 precisely in this o‘:her way. 14 vague and they srticulated cthis uxpress
15 But it leaves us back in the part 15 advocacy test in that contoxt.
16 of the statute that we are enforcing here in 16 The court made clear in McConnell
17 terms of just expenditures in ganeral with 17 that back in Buckley they were not defining &
18 the earlier statutory lanquage and 18 conszitutional test there. They were jusc
19 potentially with the ecarlier Supreme Court 18 dealing with an unconatiturionally vague
20 mr.n;pu-u:ion of exprass advocacy thet is 20 atatute and then they sort of set thar aside
21 l:mited to che mag:ic words, 21 and they said, herc we have a statute that is
22 So my concarn is thatr that is whar 22 not unconstitutionally vague so we don't noad

BETA COURT REFORTING
www.betareperting.con
(202) 464-2400 800-522-21382




26%

270

BETA COURT REPORTING
www.betareporting.com
(202) 564-2400 800-522-2382

o nesassarily talk uhout express sdvocacy in 1 abgut the Commissior getting at spaech and
2 this cesa. But the test we have here is 2 Congress gecrting at speech that the Fizst
3 within the bounds_ of what ia constiturionally 3 Amendment prohibics it from getting it and
1 permissible in terms of regulating funding 4 declared Congress cannot rogulato speech with
5. rnsr.:k:th?ns. . 5 respect to tunding ru:r;:uons. that is not
6 And then in Wisconsin Right to Life 6 the functional cquivalent of express
7 :.h.y ware denlinn‘ with a funding restriction 7 advocacy, and Lhen they set fo:’l.h their test.
8 and chay cmployed what is, essentially, an 8 ‘That is how I see the sequence of
9. oxpress advocacy test more broadly defined 9 events.
10 :hun‘ mAgic woxds. 10 T also want to point out that this
11 ' 1n the conr.u; of dofining the 11 widespread beliet that che sub Part (b) test
12 outgr bounds as to what this Commission can 12 was not hoing relied upon by the Commission
13 regulate, it went from Buckley, only dealing 13 and I believe that the court was relying on
14 with uxpress advocacy as a means of 14 in McConnel] and what the parties wore
15 conatruing a vague statute, I.{; McConnell 15 relying on in McConnell, is also reflected in
16 saying, yes, averyone wants to talk about 16 the Shaya 11 litagation.
1 17 express advocacy and Buckley but this statute 17 Getting back to Comnissioner Mason,
’ 18 is not vague, 3o we'ra not going to worry 18 who mentioned my colleague Roger Witten, for
1§ about it here, to Wisconsin Right to Lite, 19 the record I also want to make clear that the
K 20 sayiny, yes, this atatuto is not vague, but 20 Campaign Loagal Center does not applaud svery
4 21 as 1t turns out we are Xind of worried about 21 aspect of the way that the Commission has
- 4 22 the reach of it. Wa are hind of worried 22 dealt with 527 organizations, and we have
4
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1 made our thoughts clear in another arena and 1 to read toc much iato the HcConrell language
2 in rhe litigation in that context. 2 saying that oxpress advocacy i1s this, and
3 We are happy with the outcome that 3 functional equivalent is this, and now
4 you have raached with respect to analyzing 4 assuming that the Roberts cesc is scmething
S the cext of the ads at 13suc in those cases. - other than and distinct from express
6 But, getting back to Shays I11. 1In 6 advocacy.
7 Shays If. the court's decision aarly on and 7 CHAIRMAN LENHARD: Ms. Robinson,
8 the papers filed by the parties in the case 8 the octher side of the coin is, 1f Mz. Ryan 1is
9 largely on an el ding and on a 9 wrorg ard you are right, do we find ocurselves
10 presurption .that this Commisaion was only 10 in the position where we ars left with a test
11 going to rely on express advecacy.or on the 11 of express advocacy which the Supreme Court
12 magic words part of the express advocacy 12 in the McConnull decision conaidared to bo
13 detinicion, 13 functionally meaningless?
14 When the Commission made clear 14 MS. ROBINSON: Well, I guess what I
15 thzough conciliation agraements as well as 15 would say about that is chat it pay be
16 through revised explanation and juscificacion 16 funcrionally moaningless but it is lagally
7 that it was, you might say, reaurrecting the 17 sigmificant.
18 sub Parc (b} standard, the court's concerns 18 What the court is gecting at here
15 wery lazgely allayed av that point for 19 is you have these ads that basically do the
20 perhaps-understendable rcasons. 20 same thing. You have tThese ad> that are
21 But this resurrection of sub Part 21 magic words and you have these ads that are
22 {b} 1s something now and it 1s :e=portant not 22 not.
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1 Take the Y‘nllwuu ad, for 1 That's the reason that Congress can
2 insrance, is whatr che couzt used as an 2 use thia new atandarzd that is easily

3 example of something that was not magic 3 understood and cb‘je::iv.ly determinable to

4 uouls,- but would be rogulacad under the L] ragulate those ads.

5 olectioneering :olr.'l'mni':auons provision, and : 5 ca'nenu can always go back and

5 the court said che discincrion between magic " 6 amend FECA to make it also tha definitions of
? towarcds ond Billy Yallowrail 1s functionally ? expenditure and contribution to a political

] meaningless. ) ] commitctee ro make those easily understood and
9 The sigrificance hers 1s, one of 9 objoctively determinable, but until they do
10 them, you hava this vague statute that is 10 that you are atuck with magic words.

11 construad very narrowly 20 that the 11 in this new area, which Congzess

12 Commission or the government cannot reach 12 specificelly identified as an attempt to

13 speech that may be campaigrn-related but the 13 regulate beyond expross advocacy, that's

14 public is not advised about where the line is 14 where you get your functional equivalent of
15 drawn. S0 here you have this. 15 Y. it was a

16 The court knew in Buckley, they 16 construction on the statute that was already

17 said explicitly that they rcalized that there 17 'onslly understood and objectively
18 were going to be a lot of ads that were 18 determinable.
19 campaign-relatad that this wasn't going to 19 CHATRMAN LENHARD: Vice chairman

20 reach. Then you get to HcConnell and the 20 Hason.

22 distinction 13 functionually meaningless. 22 equivalent of a non-functional test. That'sa
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1 our problem. . . 1 MS. ROBINSON: Yes.

2 CHAIRMAN LENHARD: Tt defines it. ) 2 CHALRMAN LENHARD: Certainly in

3 VICE CHAIRMAN MASON: T suppose the other : 3 Alpha, the airline pilots would, because they

4 lagal category out there that all the lawyars L) all make a lot of money. Or the Screen

5 are taught te cthink badly of-are formal b ] hctors Guild.

6 tests. And 1 think thac's sort of the clue 6 MS. ROBINSON: AFSCME certainly

? to the riddle, thac express advocacy is a 7 represents doclors and dontists and college

8 formal test. The converse of a tunctional ] professors. )

9 test isn't a non-tunctional tesc. It i3 a L] VICE CHAIRMAN MASON: I always thought ot
10 formal tesc. 10 urion workers as --

11 Let me aak Ms. Robinson about dues. 1 CHAIRMAN LENHARD: Most are, but

12 1 take it chat the monthly duas of a typical 12 there are these pockets.

13 individual member 13 less than $100. 13 VICE CHAIEMAN MASOM: The question I want to
14 MS. ROBINSON: I would say it 14 get at and 1 think there ia an answer to

15 depends from union to union. I know that we 15 chis, but T would like to try to get your

16 certainly have oembers who pay dues chat 16 help.

17 would have to be disclosed on an 17 How in carving out an oxexption for
1% elactioneoring COTIMUNICATIONS LepPOrT. 18 dues payers would we address the problem of

1§ VICE CHAIPMAN MASON: So thore are members. 18 the Wyly brothers? 1 am very syopathetic,
20 1n other words, whose dues are in excess of . 20 coo. I think they wera ctrying to. do a nice
21 $853 a ronch, or whatever it uo‘uld be. and 21 thing or at least what they thought \u‘s a
22 more than 21,000 A yaar. ' 22 public-spirited thing.
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nembership. So one ot the ways you would
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1 What it Republicans for Clean Air 1
2 filed itself a charter, and said, to be a 2 look at it is you would look at the intont of
3 member of the Republicans tor Clean Air all 3 the members of Republicans for Clean Air.
L} you have to do 13 pay duas of £500,000 a L} Are they doing it so the organization can pay
5' year. : L] tor .elecnonuunq coTmun:cations?
s And the two brothers aign up and 6 VICE CHAIRMAN MASON: TIt'a one of those
? lhe:[ are dues paying members. Now how do we 7 things thac we would have to get into
[ deal with rhat, bacause we have these 8 discoveo for and that would be a bad thaing.
g fnventive people who out there who try to usg 9 MS. ROBINSON: This is quite trua.
10 every Lool they can to promote Lheir speech 10 Tt's a dilemma.
11 interasts? 11 CHAIRHAN LENHARD: It's hard here.
12 MS. ROBINSON: 1 suppose onc thing 12 MS. WEINTRAUB: It Ah_o sounds like
13 you would look av i3 donative intent. 13 intenct-based test.
14 Assuming the Republicans.for Clean Air, 14 CHAIRMAMN LENHARD: We are doing
15 whoever they ara, they moet your test for 15 that on the solicitarion side and for
16 meabarship organization so they are not 16 solicitation iL says that the purpose of a
1 17 formed for the major purposc of supporting a 17 solicitation, the words -- wo are looking at
7 18 candidate for a political office. I mean 18 the apeach, yes, tha specific speech that's
B 1§ it's difficult if .the orgarnization does 19 used to discern what was the purpose of the
20 something else. 20 solicitation.
4 21 VUnion dues, they are not donationa 21 VICE CHAIRMAN MASON: Think about thar and
-4 22 because they ace raquired for un:ion 22 see if you can provide us with any help. T'n
4
2
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1 in agreement on legitimate dues, that it 1 Call Congressman Ganske. Tell him to protect
2 would be u good thing o exe=zpt, bur it is 2 Amorica's environmont for our familics, for
3 too ¢asy for me to 1magine someone coming up 3 our future.”
4 with a membership organization with a dues q T3 thet a prohibited electionecering
5 structure chat T've described, and they'1l 5 coxmunication or not under the WRTL test?
6 probably have a list of benefits and 6 MS. ROBINSON: I cartainly don't
7 governing docunenta that comply with our 7 think 3t is. I assume that there are people,
8 membership organization rules. 8 probably reasonable pesople, that would
9 CHATRMAN LENHARD: Aze there L] interpzet it as an appeal to vote for or
10 further quostions? Vice chaizman Mason. 10 againat Greg Ganske.
11 VICE CHAIRMAN HASON: Would the two of you 11 I view myself as a reasonable
12 addreas the Ganake ad? This is tha one Lhat 12 person and I can intorpret it as something
13 says, “It's our land, our water. America’s 13 other than as an appeal to vore for against
14 environmont must bo protected., But in just 14 hinm.
15 18 months Congressman Ganake has voted 12 out 1% In looking at WRTL II, T really
16 of 12 times to weaken unvironztental 16 don't sew anything in the case that says you
17 protactions. Congressman Ganske even voted 17 cannot compare your position with the
18 to let corporacions continue releasing 18 candidate‘s. o:_ you cannot create a scnac of
19 cancer-causing pollutants into our air. 19 urgency about a legislative vota that is
20 Congressman Ganske votnd for the big 20 about to be cast. Or you cannot engage in
21 cnrpou:‘ions whe lobbied these bills and gave 21 hyperbole. T think that chere are at least
22 him thousands of dollars in contributions. 22 two ways to interpret that ad.
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1 MR. RYAN: I, by contrast, do not 1 language saying that he Look campaign

2 buelieve the Ganske¢ ad would be axempted and 2 contributions in cxchange for hia votes which

3 certainly not exompt under the safe harbor 3 is’an attack on fitness tor offica, I think

4 that contains an indicia.of oxpress advocacy q protty cleoarly.

5 which would d:squalify 1t from the Sate 5 Tho ad essentially says that he

6 Harbor Act as the Commission haa proposed in [ supports cancer, because after all he voted

7 the NPRM. 7 to let corporations continue raleasing

8 Beyond that, 1 would characterizo 8 cancer-causing pollutants.

1] it as réally the classic Jane Doe ad and as a 9 This ad is very different from

10 porsonal avtack en the character of the 10 Wisconsin Right to Life's ad. It is also

11 candidate idencafied. 11 very diftersunt from the Christian Civic

12 This is an ad of the sort that the 12 League of Maino ads that were at issue in

13 under umbrella test it’s going to depend on 13 other zelated .litiquion here.

14 who is doing the reasonable interpreting. 1 14 VICE CHAIRMAN MASON: I understand that, but

15 don't think the ad is susceptible to any 1% whot I am trying to undarstand is, it's

16 reasonable interprecation other than as an 16 interesting to me rhat people seem to

17 effort Lo oppuse & candidate. 17 disagree about whather Chief Justice Robercs

18 VICE CHAIRMAN MASON: What makes it an artack 18 intended Jane Doc to be in or out. How would

19 on his charactar? That was the term you 19 we draw a line betweon this und any other

20 usad. Or I suppo3se, under the Roberts tast, 20 very pointed criticism of an officehalder's

21 qualifications or titness for office? 21 votes?

22 MR. RYAN: 1 would point to the 22 The fact that he voted to continue
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1 to ler corporations release cancer-causing 1 Commission that will come down to whether
2 pollutants, that's probably a factual 2 there is a majority of commiasioners who
3 sratemont that can be caveated with how many 3 belicve that there 13 a reasonable

L} parcs per billion o whother there could have $ interpretation other than.

5 beean competing proposals. And the 5 CHAIRMAN LENHARD: But the thing ve

6 environmantal greups could have hed a 6 are struygling with is just this. We talk

7 pzoposal up thara that could he characterized ? about who is Lhe roasonable person heze and

8 that way because it wasn‘t a zero threshold, 8 we also speculate about what the court is

L] rigne? . S0 how dec We make thut distinction? 9 going to do on the next challenge which isn't

10 MR. RYAN: Ona2 of the most 10 vory helpful, I mean in torms of the fact

11 difficulc issues facing the Comaission now in 11 chat it is not predictable.

12 Lhe aftermath of WRTL 1s drawing that line :f 12 But none of us feel particularly

13 it is possible to draw a line botween 13 comforcable with the idea that there are taive

14 criticizing ard condezning. 14 or six of us who are going to sit up here as

15 I am one'or those who believes that 15 some kind of jury of reasonable porsens

16 Chief Justice Roberts intended for Jans Doe 16 rondering these decisions.

17 type ads ro be out. Hu mentioned Jane Doo 17 Becauso all of us, cven when we

18 ads and distringuishéd Wisconain Right to Life 18 disagreo about tho applications, would like

15 ads from Jane Doe ads for a reason. It is 15 some standard that we could look at and

20 important not to ignore that rcason. 20 render and that people would actually, you

21 This 13 going to be an ad of cthe 21 know, a vast majozity of at least, let's say,

22 "sort that creates a challenge for the 22 people who are trained in the araea, would be
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able to look at it and cender an opinion and
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environment. Tell him to support HR 1234."
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2 do it reliably sc. 2 MR. RYAN: I'm not submitting that
3 MR. RYAN: T humbly submit that 3 that's che only magical element, the mention
4 your conplaint should ba directed at Chief 4 or the lack thereof of a plecu of
5 Juscice Roberts and not at e 5 legislation, but when _loauinq at the text-of
8 Chief Juatice Roberts gave you that 6 this ad it certainly --
7 standard. The Ganake ad is not about the 7 VICE CHATRMAN MASON: Oh, I understand, but
8 ervironoent as an 1ssue. It's about Ganske. 8 the text of thia ad would be changed
9 It's un attack on him. It is not an ottorc 9 materially.
10 to lobby him. It doesn’'t even mer_uion a 10 1n other words, 1f you talked about
11 piece of legislarion. 11 his prior votus on environmental issuus and
12 This may be one of those ads whero 12 how he basically voted wrong on tha
13 you‘re talking about a ditferencs in degree 13 environzent and how much that hurt the
14 as opposed to a difference 1n kind that mukes 14 environment and tho fanilies in Iowa, and so
15 the difference herween an sccoptable 15 on like that, and that thare was this bill
16 statement of a candidate's position on an 16 pending. that would make it all better, and
1 1?7 issua versus condennation of that indavidual, 17 by calling and talling ham to support thact,
__7 18 that candidate. 18 seems to ae changes the character of the
4 19 VICE CHAIRMAN MASON: 1lan't that kind of like 19 thing pzetty drumatically.
B 20 :hn_due: thing., in the sense that there's an 20 MR. RYAN: Aro you calling me
4 21 easy way around it. “call Congreasman 21 unzeasonable?
4 22 Ganske. Tell him co protect America’s 22 VICE CHATRMAN MASON: No, not at all. 1 am
2
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1 just saying this is our pzoblem in rendering 1 It goes to that question of the
2 this. T am trying to see if you can holp and 2 language in the docision where the Chief
3 if there is a good solution. 3 Justice talks about the tie going to the
4 MR. RYAN: That'a why we supported L] speaker and tho question is, do we really
5 the Bright Line test of the statute and we 5 need to find four votes to resolve whether
[ didn't advacate 1ta curtailment through the 6 this particular ad is or is not protected
7 Supreme Court', docision. 7 spasch or does the prasance of even a singla
L] I look forward to seeing how you do 8 reasonable voice teach us that that‘'s the end
S resolve these 1asues, but the simple fact is 5 of the inquiry und chat we should approach
10 that it is your burden and responsibility to. 10 these casos really significantly differently
11 MS. ROBINSON: 1 will jusc reaind 11 because of thas notion that to the degrec
12 you that “the tie goes ro the speaker.™ 12 that ono cannot clearly discern this, that
13 CHAIRMAN LENHARD: That's what I 13 the regulatory machinery muat sctop.
15 wanted to gert alb because we did lose that 14 MR. RYAN: When the queation is
15 casa. We lost the Bright Line and we are 15 posed to mo: T am the rcasonsble person, 1 am
18 living wath the attermath. 16 in those shoes. To me, it is not a tie.
17 You had mentioned something which 17 1f I wero a commissionar 1 would
18 we have also struggled with internally and a 18 say, "Ho, this is not a tie,” and I would
19 rart of what you aze watching is sor: of che 19 cast my vote for this ad not being axempt. I
20 debutes and struggles that wa have had 20 don‘t think there is anyching in the statute
21 internally over how o interpret these 21 _ that created the Commission and the
22 things. 22 regulacions that govorn its procedures, but
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1 perhaps you need a change in the sracute from 1 arguments and you don't balieve thact that is
2 Congress or a change in your ragulations to 2 the correct ourcome, but it doesn't seem like
3 say. "One vote is enough to block something.” 3 the peraen voicing them xas unreascnable.
§ But the way tha Commission L] And doosn‘t chec under thoe Roberts test lead
5 currently operates is chat it would be 5 you to conclude that a reascnable parsen has
6 necessary for four commissionars to ain cheir 6 in fact construed that this is something
1 own mirds view thiz as cither a tie or as 7 other than a call to veote for or against, and
L.} 'cl.egx.ly susceptible tc a rcasonable 8 doean’t that, because of the natuce of the
9 .inzezpuul.lon other than as an attempt to 9 test, have to guide your thinking about how
10 1nfluence an election and then you have got : 10 you cast your vote?
11 four votes. 11 MR. RYAN: T certainly do not want
12 CHALRMAN LENHARD: Certuinly we 12 to make about tha porson who is sitting next
13 will have a sratutory requirement that it 13 to me at the tabla. I will stick to oy
14 takos four vores to procesd on any mattar, 14 inicial position that I do not believe there
15 but we are also inturpreting a test which 1% 13 a ruson;bh inrerpretation other than.
16 says to the degree that a reasonable person 16 And to the extent that some,of your
1 17 can construc this as somothing other than a 17 colleaguoa can convince you otherwise and you
7 18 call o elect or deteat a candadate, then it 18 change your mind and it pulls you !;an being
15 is protected speach. 15 on the fence Lo a tie and you change the way
.‘g 20 And there appears to be a 20 you want to vota, then so be it.
—4 21 zeasonable peyson who is sicting next to you 21, CHAIRMAN LENHARD: I didn't mean to
4 22 ar the table and you 301t of listen to thoss 22 single you out. T actually do what the
4
.2
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1 people up here do. I will let Commissioner 1 non-election year and there's a big
2 Weintraub ask her question and then you can 2 environme‘nr.ll. bill about to come up on the
3 | then follow up. 3 floor? Would you still say, ul’:h an election
4 MS. WEINTRAUB: Just a follow up. q almost two yoars out, that running this ad,
5 T am deeply disappointed that the vice 5 there is no ble way of i ing it
[ chairzan doesn't appear to think that the 6 other than as a call to vote againat him two
? tive of ua are the lpil;me of reasonable 7 years from now?
8 people. te were what they were thinking of 8 MR. RYAN: That's a greatc
L] when they invented thé reasonable person s alteration of the hypothetical, or actual ad.
10 test. 10 MS. WEINTRAUB: No, I am not
11 VICE CHAIRMAN HASOH: ©Oh, I don't think so. 11 changing the words at all. I am just asking
-12 1 have great affection for my colleagues, and 12 how in nr‘:y way that chese words can be read
13 respoct too, but I don‘t think that is the 13 wicth a reasonable interpretation of something
14 case. 14 other than a call to vote ayainst him?
15 MS. WEINTRAUB: Ho? I am juat so 15 . MR. RYAN: I will say, given that 1
16 disappointed. I want to push Mr. Ryan a 18 took such contex: into such small
17 little bit on what ha just said, that he 17 conaidoration in rendaring my inmitial
18 doesn’t chink there is any way of reading 18 opinion, I would say that-that doesn’'t change
19 this other than aa a call to vote againat 19 the outcome, but I am certainly willing to
20 Congresaman Ganske. . 20 give 1t sama thought.
21 vwhat 1f this precise texr, word for 21 T w1}l take the sace position thatr
22 word, no changes, 3 run in January of a 22 my predecessors on the previous pancl who
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1 requested additional time to think about 1 for an opinion from either one of you about
2 hypotheticals and changes that were not 2 guidance that we might get on ads that do not
] presented in the HPRM 1I, to perhaps get back 3 convey a verbal maszage but by the image
4 to you, bux my initial rasponsc is I wasn't q convey a vary strong message.
S taking proxinity of the election into L] When you at look at some these ads,
6 conajdaration when I was initially asked 6 all that we talk about here is whut we read
7 whecther this is in or out, and so your sh:ft 7 and what we say, but in some casas, and L
6 ot a hypothetical to furcher froa the 8 always hearken back to this example, for those
L election I would say initially that, no, that 9 of us who are old enough, about the Goldwater
10 that dousn't. change my rn:p;nse. That's the 10 ad back in 1964, where thoy had this little
11 safe reaponse. 1 girl picking petals off a flower und in the
12 CHAIRMAN LENHARD: Mr. Bopp would 12 background was this mushroom cloud dene in a
13 applaugd your lack of consideration of 13 black and white movie that sent out a very
14 context. Ms. Robinson, you hud sought 14 dark scary picture and it reslly made it all
15 recognition before. 15 clear without any words pratty much, what
!S~ MS. ROBINSON: Yes, but now I can't 16 that was all about, given che context.
1 17 renehor what it was about. 17 * Maybe you could have a word or two
,_7 18 CHAIRMAN LENHARD: 1 happens to 18 and consider what Senator X ia thinking about
G 19 all of us. We will move on and if it coxes 15 what you just saw.
i 20 bock to you, just give a signal. 20 And now 1 am asking if you have any
4 21 Commissioner Walther. 21 sunesn‘ons on how we've got to articulate
4 22 MR. VALTHER: I would like to ask 22 how take those factora into account when you
4
2
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1 know that one picture is worth a thousand 1 equivalent of express advocacy?
2 words and certainly this is all about 2 MS. ROBIKSON: Right.
3 television, that we'ro regulating what is 3 MR. WALTHER: So it could be where
L] broadcast. L] we're really not talking ahout express
5 MS. ROBINSON: 1In thinking about -5 advocacy, then visually.
[ the daisy ad, and I think 1 remember the 6 MS. ROBINSON: Right.
7 whole thing, 1 would have to say In.lioki.ng 7 MR. WALTHER: Eassencially.
8 at chat, that 1t 13 not the tunctional 8 MS. ROBINSON: Right.
9 equivalent of express advocucy. L MR. RYAN: I haven‘t really given
10 MR. WALTHER: Without jusr picking 10 much thought to the subject. I will mantion
11 that ad, how can we articulate powerful 11 that Chief Justice Roberts's taat icaelf uses
12 messages conveyed viaually? 12 the words "an appeal” and that's open to
13 MS. ROBINSON: I suppose it would 13 interpretation as to whether an appeal can be
14 be the same way whun you look at the text. 14 nade visually or must only bo made verbally
15 MR. WALTHER: When the words are 15 or through print comaunication.
16 fairly anemic, without the visuala. 16 It's a very difficult question that
17 M3. ROBINSON: Right. It would ba 17 I don't have an answer to, and particularly
18 the same thirg if you looked at an ad with 18 with respect to tho daisy ad, the mushroom
16 text and considering the four corners of that 19 cloud ad.
20 ad, doos it convey to you a message that is 20 CHATRMAN LENHARD: Certainly one
2t something other than -- 21 would approach it with a great deal of
22 MR. WALTHER: The functional 22 caution in the Fourth Cirzcuit.
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1 Are there other questions, 1 the hurly-burly of factors whan we subnitted
2 co:.-;:enu. yeneral counsel’s office, staff, 2 our comments.

3 anyone? Ms. Duncan. 3 But when we looked ar those factors

L) MS. DUNCAK: ‘Yes, thank you. Ms. 4 it was an u':a.-..ap: to explain to the

5 Robinson, in your written comments you 5 Commission how, well, I guess in judging and

[ suggested including specific facrors in the 6 looking ut the factozs it's a way to explain

7 regulation that tho Commission may consider 7 how more, even based on factors, can be
] in detezmining if an ad qualifies for the 8 included within, as Mr. Ryan calls it, the
9 general exempl:io‘n and those factors seem to 9 WRTL unbrella, than just those in the :ll..

10 be fairly sinmilar to the p:on(‘;s of :h‘a 10 hazrbor.

11 grassroots lobbying safe harbor. 11 CHAIRMAN LENHARD: Arec thore any

12 1'm jusc wondaring as a matter of 12 other questions or comments? Froa our

13 structure and torm why should we list the 13 panelists, any firal words?

14 sete harbor prongs also as additional 14 MR. RYAN: HNo, but thank you for

15 factors? Is there another benafit to doing 15 your attention.

16 that? 16 CHAIRMAN LENHARD: Thank you. This

17 M3. ROBINSON: 1 as not suze that 17 concludes today's portion of our hearing.

18 you should lisc all of safe harbor prongs as 18 I want to express my thanks to our

19 addizional factors. I would conclude that 19 paneliscs for sticking with us today and

20 there are some prongs of the safe harbor that 20 davoting the time and cnergy necessary for

.21 oay be lett out in developing a safe harbor. 21 all of rhis, we thank ycu. *

22 As you pointod out we did not avord 22 We will now rucess and raconvane
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1 tezorrow at 10 o'cloack. Thank you.
2 {Whoreupon, at 4:30 p.m., the
3 HEARING was adjourned.)
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April 21, 2011 Cormplaints
Successful Court Challenge by Representative Van Hollen Would Provide Disclosure in Future
Elections of Secret Contributions Funding Electioneering Communications
By Non-profit Groups and Others

Representative Chris Van Hollen (D-MD) filed a lawsuit today against the Federal Election Commission
challenging as contrary to law an FEC regulation that has improperly allowed nonprofit 501(c)(4)
advocacy groups, 501(c)(6) business associations, and others to keep secret the donors whose funds
are being used to pay for “electioneering communications” in federal elections.

The Van Hollen lawsuit was filed in federal district court in Washington, DC.

Representative Van Hollen also filed a rulemaking petition at the FEC today requesting that the
Commission revise an existing FEC regulation that is contrary to law and has improperly allowed non-
profit groups and others to keep secret the donors whose funds are being used to pay for “independent
expenditures” in federal elections.

“Electioneering communications™ and “independent expenditures” are defined differently under the
federal campaign finance laws and have different regulations to implement their disclosure
requirements.’

The FEC petition calls on thé agency to conduct the rulemaking regarding the disclosure of
“independent expenditures” on an expedited basis because it is of urgent importance for a lawful
regulation to be in place prior to the 2012 presidential and congressional elections so that cmzens
receive the basic campaign finance information that they are entltled to have by law.

[Representative Van Hollen filed a FEC rulemaking petition on the “independent expenditures”
regulation instead of a lawsuit because the statute of limitations requires the FEC to be given an
opportunity to change the “independent expenditure” regulation prior to the filing of a lawsuit challenging
it. The same is not true of the regulation on “electioneering communications” which was promulgated
more recently and can be directly challenged in court.]

*Improper FEC disclosure regulations are the principal reason that more than $135 million in
contributions spent to influence the 2010 congressional races were kept secret from the American
people,” said Fred Wertheimer, president of Democracy 21.

“The two actions taken today by Representative Van Hollen seek to ensure that nonprofit groups and
others making campaign expenditures will not be able to keep the donofs funding their activities hidden

from citizens and voters in the fu\ure.'_ Wertheimer said.

Wertheimer manages and is a member of the Democracy 21 "Project Supreme Court® legal team

representing Representative Van Hollen in the FEC lawsuit and FEC petition.
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[ The explosion of secret money in the 2010 congressional races was triggered by the Supreme Court
decision in the Citizens Unitedcase that opened the floodgates to unlimited corporate spending in
federal elections.

The Citizens United decision, however, made clear by an 8 to 1 majority that reqliin'ng disclosure of the
sources of funding for the newly authorized corporate campaign expenditures was not only
constitutionally permissible but necessary for corporate accountability. The Supreme Court stated:

With the advent of-the Internet, prompt disclosure of expenditures can provide shareholders and
citizens with the information needed to hold corporations and elected officials accountable for
their positions and supporters. Shareholders can determine whether their corporation’s political
speech advances the corporation’s interést in making profits, and citizens can see whether
elected officials are “in the pocket’' of so-called moneyed interests.”

The public overwhelmingly supports disclosure by independent spenders of their campaign expenditures
and the sources of these funds, without regard to party affiliation. According to a New York
Times/CBS Poll (October 28, 2010) :

92 percent of Americans said that it is important for the law to require campaigns and outside
spending groups to disclose how much money they have ralsed where the money came from
and how it was used.

*Almost all nonprofit groups are incorporated and a number of these groups moved quickly to take
advantage of the Supreme Court's decision and the impropér FEC regulations to inject massive
amounts of secret contributions into the 2010 House and Senate races,” Wertheimer said.

“History makes clear that secret money in American politics is a formula for scandal and corruption,”
Wertheimer stated. ‘If the FEC had done its job properly, we would not be facing, as we are today,
hundreds of millions of dollars in potentially corrupting contributions being secretly poured into the 2012
presidential and congressional elections,”. Wertheimer said.

The Democracy 21 “Project Supreme Court” legal team representing Representative Van Hollen has
twice in the past filed successful lawsuits against the FEC on behalf of members of Congress that
challenged FEC regulations as contrary to law.

The two lawsuits, Shays v Federal Election Commission | and Shays v. Federal Election Commission Ili,
resulted in the courts striking down nineteen FEC regulations that were adopted by the FEC to
implement the Bipartisan Campaign Reform Act of 2002.

The law firm of WilmerHale, led by partner Roger Witten, is heading the legal team for the Van Hollen
lawsuit. Lawyers from Democracy 21 and from the Campaign Legal Center are also members of the pro
bono legal team for the lawsuit and for the Van Hollen FEC rulemaking petition, which was prepared by
Don Simon, outside Counsel for Democracy 21. Former FEC Republican Chairman Trevor Potter,
president of the Campaign Legal Center, is also a member of the legal team.

*In 2007, the FEC gutted McCain-Feingold disclosure requirements in a little-noticed rulemaking,”
according to J. Gerry Hebert, Executive Director of the Campaign Legal Center and also a member of
the legal team. "The flood of éorporate political spending unleashed by the Supreme Court's 2010 ruling
in Citizens United made clear the impact of 2007 FEC regulation changes as untold millions of corporate
dollars were funneled through the Chamber of Commerce and other groups to avoid disclosure of the
source of the funds,” Hebert stated.

*Without effective action to close the disclosure loophole opened by the FEC, the American people will
continue to remain in the dark about tens of millions of dollars being provided by corporations and others
to buy influence over government decisions,” Hebert said.

Van Hollen Lawsuit Filed Today

The Van Hollen lawsuit filed today challenges as contrary to law an FEC regulation issued to implement
a contribution disclosure requirement enacted as part of the Bipartisan Campaign Reform Act of 2002
(BCRA).

In BCRA, Congress required any entity which makes expenditures for a broadcast ad that refers to a
federal candidate in the period 60 days before a general election or 30 days before a primary election to
file campaign finance disclosure reports with the FEC. Such expenditures are known as “electioneering

http://www.democracy21.org/archives/key-documents-archives/fec-filings/complaints/van-hollen-lawsuit-challenges-fec-regulations-as-contrary-to-law-a...

217


http://wvvw.democracy21.org/archlves/key-documents-archlves/fec-flllngs/complalnts/van-hollen-lawsult-challenges-fec-regulatlons-as-contrary-to-law-a

4/14/2016 Van Hollen Lawsuit Challenges FEC Regulations as Contrary to Law and Respons ble for Eviscerating Donor Disclosure | Democracy21Democr...

communications.”

Congress provided in BCRA two alternative options for such spenders to disclose the donors funding
their “electioneering communications.”

Ifthe inqepen&ent spender pays for the electioneering oommunicatfons out of a segregated bank
account consisting of funds contributed by _individuals,_the spender can disclose each donor of $1,000 or
more to the bank account.

If the independent spender chooses not to pay for the electioneering communications from such a
segregated bank account, the spender must disclose “the names and addresses of all contributors who
contributed an aggregate amount of $1,000 or more” to the spender during a specified period.

“The FEC regulation to implement the contribution disclosure requirements establishes a different
approach that is found nowhere in the statute, is contrary to law and has eviscerated the contribution

disclosure provision in the statute,” Wertheimer stated.

“The regulation resulted in almost no disclosure of the contributions used to finance ‘electioneering
communications’ in the 2010 congressional races,” Wertheimer said.

“It is this FEC regulation that is being challenged by the Van Hollen lawsuit,” Wertheimer said.

The FEC regulation challenged by the lawsuit requires corporations and labor unions that make
“electioneering communications” to disclose donations of $1,000 or more only when the donation to the
spender “was made for the purpose of furthering electioneering communications.”

Rather than requiring disclosure by an independent spender of all donors of $1,000 or more to a
segregated bank account maintained by the spender or disclosure of “all contributors™ of $1,000 or more
to the spender, as the BCRA statute requires, the FEC regulation requires a spender to disclose only
those contributors of $1,000 or more who have manifested a particular state of mind or “purpose”® for
their donation. '

Congress, however, did not include a “state of mind” or “purpose” condition tied to “furthering”
electioneering communications in the BCRA contribution disclosure requirement, according to the
lawsuit. The FEC, by adding this requirement in its regulation has contravened the plain language and
meaning of the statute, the lawsuit charges. And as the record shows, the FEC regulation has all but
eliminated contribution disclosure for “electioneering communications.”

According to the Van Hollen lawsuit complaint:

The FEC lacked statutory authority to add the “purpose” element to Congress's statutory
disclosure regime for those who fund corporate or union “electioneering communications,” and
the FEC's regulation adding the “purpose” element is, accordingly, arbitrary, capricious, and
contrary to law. Further, the FEC's stated rationale for engrafting a "purpose” requirement is itself
irrational, arbitrary, and capricious, rendering it contrary to law.

The lawsuit complaint further states:

Not only is 11 C.F.R. 104.20(c)(9) inconsistent with the plain language of the statute, it is also
manifestly contrary to Congressional intent and has created the opportunity for gross abuse.
Congress sought to require more, not less, disclosure of those whose donations fund
“electioneering communications.” The FEC's unlawful regulation produces a result that frustrates
Congress's objective. - ,

The lawsuit notes that in the 2010 elections, corporations “exploited the enormous loophole created” by
the FEC's regulation. The complaint states that according to information on the website of the Center
for Responsive Politics:

In 2010, persons making "electioneering communications” disclosed the sources of less than 10
percent of their $79.9 million in “electioneering communication” spending. The ten “persons” that
reported spending the most on “electioneering communications” (all of them corporations)
disclosed the sources of a mere five percent of the money spent. Of these ten corporations, only
three disclosed.any information about their funders.

- “Not surprisingly, as a result of the regulation, the public record reflects little or no disclosure of the
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numerous contributors to non-profit corporations that made substantial electioneering communications
in the 2010 congressional races,” according to the complaint.

The lawsuit complaint states that according to information on the website of the Center for Responsive
Politics the following section 501(c) corporations made “electioneering communications” in the 2010
election and disclosed none of their contributors:

5§01 (c) Corporation Amount Spent on Disclosure of
Electioneering Communications Contributors Funding
in 2010 Elections Efectioneering Communications
' in 2010
U.S. Chamber of Commerce $32.9 Million None
American Action Network $20.4 Million . None
Americans for Job Security .| $4.6 Million . None
Center f;:r Individual Freed?m_ $2.5 Million None
American Future Fund $2.2 Million None
CSS Acion Fund $1.4 Million ' None
Americans for Prosperity $1.3 Million None
Arkansans for Change . $1.3 Million None
Crossroads GPS $1.1 Million None

The Center's website lists an additional 15 section 501(c) corporations that made “electioneering
communications” in the 2010 congressional elections but disclosed none of their contributors.

The Van Hollen lawsuit requests the court to declare the FEC regulation invalid and contrary to law, and
to remand the regulation back to the agency to promulgate a new rule that conforms to the statute and
provides for the contribution disclosure that Congress clearly intended.

In light of the failure of the FEC in the past to comply with court orders on a timely basis, the complaint
also asks the court to retain jurisdiction over the case "to monitor the FEC's timely and full compliance .
with this Court's judgment.”

FEC Petition

The FEC rulemaking petition filed today by Representative Van Hollen asks the FEC to conduct a
rulemaking proceeding on an expedited basis and adopt a new regulation that properly requires the
disclosure of donors to entities that make “independent expenditures.”

‘Independent expenditures” are expenditures made for the purpose of influencing federal elections that
contain “express advocacy” or its functional equivalent. These expenditures, unlike “electioneering
communications® are not limited to any specific time period and are not limited to just broadcast ads.

Representative Van Hollen has filed an FEC petition regarding the “independent expenditures®
regulation, as opposed to bringing an immediate lawsuit, because the six-year statute of limitations has
runona coun"challenge to the regi.llation. Qy filing a petition for a new rulemaking and giving the FEC
the opportunity to consider whether to issue a new regulation, a new six year statute of limitation is
triggered if the FEC does not act. The 'same is not true with regard to the “electioneering
communications” regulation which was promulgated less than six years ago and is thus still within the
statute of limitations for a direct challenge in court. '

*If the FEC rejects the Van Hollen petition for a new regulation on disclosure of “independent
expenditures” or fails to act on the petition after a reasonable period of time, Representative Van Hollen
would then be able to file a second lawsuit against the FEC," according to Wertheimer.
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“The lawsuit could challenge as contrary to law the FEC disclosure regulation applicable to independent
expenditures, just as Representative Van Hollen's lawsuit today is challenging the FEC contribution
disclosure regulation applicable to electioneering communications,” Wertheimer said.

The FEC petition filed by Representative Van Hollen states that statutory disclosure provisions require
any entity that make independent expenditures to disclose the identity of “each person . . who makes a
contribution™ to the entity of more than $200, and, in a second overlapping disclosure provision requires
the entity to disclose the identity of “each person who made a contribution in excess of $200 . . . for the
purpose of furthering an independent expenditure.”

The FEC's regulation implementing these statutory provisions, however, requires disclosure of
contributors of more than $200 to the person making the independent expenditure, only where the
contribution “was made for the purpose of furthering the reported independent expenditure” (emphasis
added).

According to the FEC petition:

The regulation is manifestly inconsistent with the statute. Whereas the statute requires the
disclosure of “each...person...who makes a contribution™ of more than $200 to the person
making the independent expenditures, 2 U.S.C. 434(b)(3)(A);see id. 434(c)(1), the regulation
requires disclosure only of those contributors who made a contribution *for the purpose of
furthering the reported independent expenditure.” 11 C.F.R. 109.10(e)(1)(vi). Thus, the
regulation requires far less disclosure than the statute requires. Whereas the statute requires
disclosure of all contributors of more than $200 to the person making independent expenditures,
the regulation requires disclosure only of those contributors who state a specific intent to fund a -
specific independent expenditure. Conversely, under the regulation, all contributions to the
person 'making independent expenditures that were not given for the specific purpose of
furthering the specific reported independent expenditure are not required to be disclosed. This is
in direct contradiction to the language and purpose of the statute.

The FEC petition further states:

The Commission’s regulation is thus contrary to the language of the statute and frustrates
Congress's intent to require disclosure of the sources of funds used by persons making
independent expenditures. The Commission's regulation permits a corporation or labor
organization that makes independent expenditures to avoid disclosing its contributors-even
contributors who gave money specifically for the purpose of furthering the corporation's or labor
organization's independent expenditures. The regulation enables a corporation or labor
organization to take the position that the because persons who made contributions to it did not
express a specific intent to further the specific independent expenditure that is being reported,
no disclosure of such persons is required. As a practical matter, the regulation enables
corporations that do not wish to abide by Congress's disclosure requirements to evade them
entirely, without fear of sanction.

The petition states that “[n]ot surprisingly, as a result of the regulatior_\, the public record reflects little or
no disclosure of the numerous contributors to non-profit corporations that made substantial independent
expenditures in the 2010 congressional races.”

The petition cites as evidence that according to information on the we_bsite of the Center for Responsive
Politics the following section 501(c) corporations made “independent expenditures” in the 2010 election
and disclosed none of their contributors:

501 {c) Corporation

Amount Spent on Independent
Expenditures in 2010 Elections

Disclosure of Contributors
Funding Independent
Expenditures in 2010

Crossroads GPS $16 Million None
American Future Fund $7.4 Million _Nong
60 Plus Association $6.7 Million None
American Action Network $5.6 Million None

http://iwww.democracy21.org/archives/key-documents-archives/fec-filings/complaints/van-hollen-lawsuit-challenges-fec-regulations-as-contrary-to-law-a... 5/7



http://www.democracy21.org/archlves/key-documents-archlves/fec-flllngs/complalnts/van-hollen-lawsult-challenges-feo-regulatlons-as-contrary-to-law-a

4/14/2016 Van Hollen Lawsuit Challenges FEC Regulations as Contrary to Law and Respons ble for Eviscerating Donor Disclosure | Democracy21Democr...
r Americans for Job Security $4.4 Million None ]

Americans for Tax:Reform $4.1 Million None

Revere America - $2.5 Million None

Although Section 109.10 was promulgated in its current form in 2003, 68 Fed.Reg. 404 et seq. (Jan. 3,
2003), the insufficiency of the current regulation has been heightened by the Citizens United decision.
Prior to Citizens United, the bulk of independent spending was done by political commiittees, including
party committees, which are required to disclose all of their donors of more than $200 to the FEC, or by
527 groups, which are required to disclose all of their donors of more than $200 to the IRS, or by
individual spenders, for whom the donor disclosure issue is largely inapplicable. Thus, prior to Citizens
United, there generally was comprehensive disclosure of donors to groups making independent
expenditures. According to the FEC petition, the CRP website lists an additional twenty-four 501(c)
corporations that made independent expenditures in the 2010 congressional elections and disclosed
none of their contributors. /d. In addition, the CRP website lists the League of Conservation Voters as a
section 527 organization that spent $3.9 million on independent expenditures n the 2010 elections and
disclosed none of its contributors.

The FEC petition states that the Supreme Court's decision in Citizens United to allow corporations to
make.expenditures in federal elections has opened the door to the use of non-profit corporations as
vehicles to hide donors whose funds are used to pay for independent expenditurés. The petition states:

Post-Citizens United, however, corporations, including non-profit corporations, and labor
organizations are now able to use their treasury funds to make independent expenditures and to
contribute funds to other corporations that make independent expenditures. This has created a
new universe of independent spenders who can raise and spend contributions from other
persons (including from corporations and labor organizations) to finance their independent
expenditures. And that development has in turn highlighted the insufficiency and illegality of the
Commission’s existing regulation on disclosure of contributors to corporations and labor
organizations that make independent expenditures.

The petition requests the FEC to amend the existing regulation to require disclosure of all contributions
over $200 made to entities that make independent expenditures, as required by existing law.

®van_Hollen_FEC_Complaint_4_21_11.PDF
IﬁIVan_Hollen_F EC_Petition_4_21_11.PDF
@Van_Hollen_Brief_T_Lﬂ pdf

i Van_Hollen_-_SJ_Reply-Opposition_Brief_8_30_2011.pdf
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Federal District Court Strikes FEC Regulation that
Gutted Contribution Disclosure By Outside Spending
Groups as Contrary to Law in Lawsuit by
Representative Van Hollen
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March30,2012  Van Hollen v. FEC, What's New LOOKING FOR SOMETHING?
A federal district court in Washington, DC today struck down a regulation issued by the Federal Election Search
Commission in 2007 hat gutted the contribution reporting requirements hat apply to groups which make
electioneering communications.
“Electioneering communications® are defined in the law as broadcast ads that tion a candidate 60 days RECENT PRESS RELEASES

before the general election and 30 days before a primary.
Democracy 21 and Public Citizen File Amicus Brief in

The ruling by Judge Amy Berman Jackson came in a case brought against the FEC by Representative Chris Van SCOTUS Case McDonnell vs USA

Hollen (D-MD). Reform Groups File Amicus Brief Defending Soft Money
Ban
Representative Van Hollen challenged a rule promulgated by the FEC that requires groups making

electioneering communications to disclose the names only of their donors who gave “for the purpose of furthering
electioneering communications.” . . :

Reform Groups Call on FEC to Inves igate & Sanction
“Children of Israel LLC" for Evading Disclosure Laws

. . Fred Wertheimer for Huffington Post: “Doctor No:
This regulation had resulted in widespread evasion of the contribu ion disclosure requirements for groups making Senator McConnell, the Supreme Court And a Thirty-
electioneering communications. Year Career of Obstructionism”
. i L . Lo o Waléhdog Groups Attack IRS Decision to Qverrule |
The lawsuit alleged that this restriction on the scope of the disclosure was in direct conflict with the statutory Proposed Staff Denial of Crossroads GPS' “Social
requirement that a group making elec ioneering communications is required to report all donors of $1,000 or Welfare” Tax Status
more. The disclosure requirement was enacted by Congress in 2002 as part of the Bipartisan Campaign Reform
Act (BCRA), known as he McCain-Feingold law. '

The FEC contended that its regulation was required by a Supreme Court decision in 2007 in Wisconsin Right to
. Life that permitted corporations and labor unions to make certain electioneering communications. The FEC

contended that the disclosure requirement adopted by Congress had to be modified and narrowed in light of that View All Press Releases

ruling.

The Court rejected the FEC's position. Judge Jackson said, “There is no question that he BCRA provides that
every ‘person’ who funds ‘electioneering communications’ must disclose ‘all contributors,’ and that Congress
explicitly defined ‘person’ to include corporations and labor organiza ions.” The Court fur her noted that “there
are no tenms limiting that requirement to call only for the names of those who transmitted funds accompanied by
an express statement that the contribu ion was intended for the purpose of funding elec ioneering
communications.” ’

Judge Jackson said that “there is no question that the regulation promulgated by the FEC directly contravenes
the Congressional goal of increasing transparency and disclosure in electioneering communications. . . .[T}he
general legislative purpose here is clearly expressed and it favors plain iff's interpretation of the statute: that
Congress intended to shine light on whoever was behind the communications bombarding voters immediately
prior to elections.”
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Fur her, Judge Jackson said:

In sum, the C-ourt finds that bong_ress spoke plainly, that Congress did not delégate authority to the FEC to
narrow the disclosure requirement hrough agency rulemaking, and that a change in the reach of the
statute brought about by a Supreme Court ruling did not render plain language, which is broad en'ough to
caver the new circumstances, to be ambiguous. The agency cannot unilaterally decide to take on a
quintessentially legislative function; if sound policy suggests that the statute needs tailoring in the wake

of WRTL or Citizens United, it is up to Congress to do it. Because the statutory text is unambiguous, the
“judicial inquiry is ‘complete,” and the Court need not reach step two of theChevron framework. Teva
Pharm. Indus. Ltd. v. Crawfo;ld. 410 F.3d 51, §3 (2005).

Representative Van Hollen was represented in the case by the Democracy 21 legal team led by
Roger Witten and lawyers from his law firm of WilmerHale. Lawyers from Demacracy 21 and the Campaign
Legal Center also served under the legal team.
According to Democracy 21 President Fred Wertheimer, one of the lawyers in the case:
The federal district court has spoken cleafly and decisively today and found hat FEC reéulations have in
essence gufted the statutory requirement for groups making electioneering communications to disclose

their donors.

Now it is the FEC’s turn to act.

Democracy 21 calls on the FEC to conduct an immediate rulemaking procedure.

The FEC must get new rules in place promptly to ensure that outside spenders making electioneering
communications disclose the donors funding these campaign rélated expenditures.

Our legal team will now consult with Representative Van Hollen about a potential second lawsuit
challenging the FEC disclosure regulations that have gutted the contribution disclosure requirements for
outside groups making independent expenditures.

“Independent” expenditures are defined in the law as expenditures for communications hat contain express
advocacy or the functional equivalent of express advocacy.
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Hollen Case
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Seplember 18, 2012 Van Hollen v. FEC, What's New
Statement of Democracy 21 President Fred Wertheimer on D.C. Court of Appeais Ruling in Van Hollen
Case

A three-judge panel of the D.C. Circuit Court of Appeals today overturned he federal district court ruling in Van
Hollen v. Federal Election Commission which had struck down an FEC regulation that resulted in an almost
complete failure by groups making "electioneering communications"” to disclose any of their contributors to the
public.

TN P P B E

The District Court had ruled that the law enacted by Congress in 2002 was clear and unambiguous in requiring
groups making “electioneering communica ions” to disclose their donors. The district court also ruled that the
FEC had creadted a huge loophole in the disclosure requirement by issuing a regulation in 2007 hat required
disclosure only of donors who had given *for the purpose of” funding “electioneering communications.” No “for
the purpose” requirement is stated in he statute,

The FEC regulations have allowed massive evasion of the contribu ion disclosure requirement by allowing
donors to make their contributions that fund “electioneering communications” simply without stating any purpose
for the contribu ion. As a result, groups have spent hundreds of millions of dollars on "electioneering
communications” while the big-money donors funding these expenditures are hidden from he American people.

* The decision today by the Court of Appeals panel wrongly reinstates he flawed FEC regula ion, pending further
proceedings before the district court. The Court of Appeals also said the FEC should have an opportunity to
revise the regulations by rulemaking. If the FEC chooses not to issue a new rule hen he district court is to
decide whether the exis ing rule is arbitrary and capricious, as Representative Van Hollen has argued.

Representative Chris Van Hollen (D-MD) is represented in the case by the Democracy 21 legal team, led by
Roger Witten of WilmerHale, and including lawyers from WilmerHale, Democracy 21 and Public Citizen.
Lawyers from the Campaign Legal Center also par icipated in the case.
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Major Court Victory on Contribution Disclosure
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November 25, 2014 All Press Releases, Homepage, Press Reléases, Van Hollen v. FEC
Federal District Court in Van Hollen Case Strikes FEC Regulation that Gutted Contribution Disclosure
Requirement for Outside Groups Making Expenditures Close to an Election

The federal district court in Washington D.C. today struck down a regulation issued by the Federal Election
Commission (FEC) that has severely limited the reporting of donors to groups making “electioneering
communications.”

. The.decision was issued in a case brought in 2011 by Rep. Chris Van Hollen (D-MD).
The case challenged a‘disclosure regula ion issued by the FEC hat limited reporting by groups making

“electioneering communications” to only require that they disclose the names of their donors who gave money
“for the purpose of furthering electioneering communications.”

Under the FEC rule, there has been little or no repor ing of the donors funding groups making electioneering
communications. The regulation allowed donors to avoid disclosure simply by claiming they were not giving the
contributions to further electioneering communications.

Judge Amy Berman Jackson in today's opinion concluded that the FEC rule impermissibly narrowed the
disclosure provision in the Bipartisan Campaign Reform Act (BCRA) which requires a group making
electioneering communications 1o report the names of “ali contributors who contributed an aggregate amount of
$1.000 or more” to the person making he disbursement for the electioneering communication.

Judge Jackson said he FEC’s promulgation of he regulation narrowing the disclosure requirement “was
arbitrary, capricious, and contrary to law" and further concluded the regulation *is an unreasonable interpretation
of BCRA for several reasons.”

The lawsuit was developed by Rep. Van Hollen working with Democracy 21. Rep. Van Hollen was represented in
the case by Roger Wilson and his law firm WilmerHale, joined by lawyers from Democracy 21, the Campaign
Legal Center and Public Citizen.

According to Democracy 21 President Fred Wertheimer:

Today's court victory for di_sclosure shows hat the FEC gutted a statutory contribution disclosure
requirement for outside groups making expenditures close to an election.

The FEC through flawed regulations enabled and facilitated the flow of dark money into federal elections.
Instead, the FEC should have carried out its statutory responsibili ies to properly implement the disclosure
laws. )

The FEC must act now to adopt effective contribution disclosure regulations for outside spending groups
that serve the interests of the American people and not the interests of anonymous donors and he
officeholders who benefit from their secret contributions.

“electioneering communications” for purposes of the ban on corporate and union spending, FEC v. Wisconsin

narrow the reporting requirements for electioneering communications. She concluded that “the Commission's
ac ion was unmoored from the stated basis for embarking on a rulemaking in the first place” and “nothing the

Although the FEC initiated its rulemaking in response to a Supreme Court decision that narrowed the definition of

Right (o Life, 551 U.S. 449 {2007), Judge Jackson found that no hing in that decision required the Commission to
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Supreme Court did in that case provides a basis for narrowing the disclosure rules enacted by Congress.”

She also found that “there is little or nothing in the administrative record that would support the Commission’s
decision to introduce a limitation into the broad disclosure rules in the BCRA." There is, Judge Jackson said, “a
very poor fit between the rule hatwas promulgated and both the question and the evidence hat were before the
agency at the time.” '

Finall|y. she said that the language of the regulation that narrows the scope of disclosure “is inconsistent with the
statutory language and purpose of the BCRA.” She said that the regulation is “contrary to the policy goal that
Congress intended to implement” and that the rule “serves to frustrate the aim of the statute because the

introduction of a subjective test to the re"porting regime creates an exception hat has the potential to swallow the
rule entirely.”

Judge Jackson concluded that * he fact that some contributors ‘just don’t want their names known' does not
provide grounds to override a clear Congressional chqicé in favor of transparency.”

The court vacated the disclosure regulation, which means-that the regulation is no longer in effect.
In March 2012, the district court invalidated the same rule on different grounds. That decision was reversed on
appeal by the Court of Appeals for the D.C. Circuit in September 2012, which remanded the case back to the

district court for further consideration. Today's opinion addresses the grounds that the D.C. Circuit ordered the
district court to review.

Attachments: (1 total)

®van_Hollen_FEC_112514 Size: 201 kB

Major Court Victory on Contribution Disclosure | Democracy21Democracy21

GET IN TOUCH OUR WORK ABOUT US STAY CONNECTED
Democracy 21 Legislative Action Our Mission Facebook
2000 Massachusetts Ave, NW Public Financing Our Team Twitter
Washington, DC 20036 Money in Politics Board of Directors Email
Inside the Courts Contact Us

Phone: (202) 355.9600
Email: info@democracy21.org

i A, s r Sm—— . P L L -~ e

Copyright © 2013 Democracy21. All rights reserved.

DO YOUR PART TO
SUPPORT US

Support Democracy 21 today
and become a part of making
Democracy work for ail
Americans.

DONATE

http://iwww.democracy21.orgfinside-the-courts/van-hollen-case/major-court-victory-on-contribution-disclosure/

2/2



o 0 o e S T i T | o

EXHIBIT I



oo e e S LN N

BEFORE THE FEDERAL ELECTION COMMISSION

CHRISTOPHER VAN HOLLEN, IR,

DEMOCRACY 21,

THE CAMPAIGN LEGAL CENTER, MUR 7024

Respondents.

DECLARATION OF FRED WERTHEIMER, DEMOCRACY 21

I, Fred Wertheimer, do hereby declare:

1. My name is Fred Wertheimer. I am over the age of eighteen.
2. Iserve as the President of Democracy 21. I have been President of Democracy 21
since 1997.
3. . Democracy 21 is a nonprofit, nonpartisan organization dedicated to making

democracy work for all Americans. Its longstanding goals include working to eliminate the
undue influence of big money in American politics, to prevent government corruption, to
empower citizens in the political process and to ensure the integrity. and fairness of government
decisions and elections. It view_s robust campaign finance laws as necessary to achieve those

goals. As a nonpartisan organization, Democraicy 21 does not endorse candidates for office.

4. I served as counsel and assisted in the preparation of the relevant filings in Van

Hollen v. FEC, No. 11-766 (D.D.C. filed Apr. 21, 2011) and in Representative Christopher Van
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Hollen, Jr.’s Petition for Rulemaking To Revise and Amend Regulation; Relating to Disclosure
of Ipdep_endent Expenditures (Apr. 21, 2011). Democracy 21°s purpose in pat_‘ticip_at_ing in these
matters is to fu_rﬂ_ler its longstanding organizational goals—in pax’ticul_ar, the proper ipterpreta_tion
and administr__ation of campaign finance laws. It is not seeking to influence thg outcome of any

particular election.

5. During the c01_1fse of our participation in these matters, our client has been
Representative Christopher Van Hollen, Jr. (“Rep. Van Hollen”). We do not represent |
Representative Van Hollen’s campaign committee in connection with either matter. To my
knowledge, all of Democracy 21°s dealings on this matter were with Re;‘)resentative Van Hollen
and his congressional staff, and there were no dealings with his campaign committee or

campaign staff.

6. Democracy 21 prepared, in whole or in part, the following material, attached as

- exhibits A, C, D, E, F, G, H to the Response:

Exhibit A: Democracy 21°s current mission statement.

Exhibit C: October 1, 2007 comments from Democracy 21, CLC, and the Brennan
Center for Justice with respect to the FEC’s Notice of Proposed Rulemaking (NPRM) on

“Electioneering Communications.” é’ee NPRM 2007-16, 72 Fed. Reg. 50261 (Aug. 31, 2007).

Exhibit D: ‘October 17, 2007 testimony from Don Simon (on behalf of Democracy 21)
and Paul Ryan (on behalf of CLC) with respect to the FEC’s NPRM on “Electioneering

Communications.” See NPRM 2007-16, 72 Fed. Reg. 50261 (Aug. 31, 2007).



- Exhibit E: April 21, 2011 press release from Democracy 21, “Vah Hollen Lawsuit

Challenges FEC Regulations as Contrary to Law and Responsible for Eviscerating Donor

Disclosure.”

Exhibit F: March 30, 2012 press release from Democracy 21, “Federal District Court
Strikes FEC Regulation that Gutted Contribution Disclosure By Outside Spending Groups as

Contrary to Law in Lawsuit by Representative Van Hollen.”

Exhibit G: September 18, 2012 statement from Democracy 21 President, Fred

Wertheimer, on D.C. Court of Appeals ruling in Van Hollen case.

Exhibit H: November 25, 2014 press release from Democracy 21, “Major Court Victory

on Contribution Disclosure.”

I declare under penalty of perjury under the laws of the District of Columbia that the foregoing is
true and correct.

Date: May 9, 2016.

Name: _ Fred Wertheimer

Si_gnature_: /s_/ Fred Wertheimer
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BEFORE THE FEDERAL ELECTION COMMISSION

IN RE:
CHRISTOPHER VAN HOLLEN, JR,,
DEMOCRACY 21,

THE CAMPAIGN LEGAL CENTER, MUR 7024

Respondents.

DECLARATION OF J. GERALD HEBERT, THE CAMPAIGN LEGAL CENTER

I, J. Gerald Hebert, do hereby declare:

1. My name is J. Gerald Hebert. I am over the age of eighteen.

2. I serve as the Executive Director of The Campaign Legal Center (CLC). I have

been the Executive Director of CLC since 2004.

3. CLCisa nonprofit, nonpartisan organization dedicated to defending and
strengthening the public’s voice in the political arena. Its longstanding goals are to protect the
right to vote and to participate equally in the electoral proces's regardless of wea-lth and to ensure
that the voices of all citizens be hegrd and truly matter. CLC represents the public interest in the

courts, before regulatory agencies and legislative bodies. As a nonpartisan organization, CLC

does not endorse candidates for _ofﬁce.

4, I served as counsel and assisted in the preparation of the relevant filings in Van
Hollen v. FEC,' No. 11-766 (D.D.C. filed Apr. 21, 2011) and in Representative Christopher Van

Hollen, Jr.’s Petition for Rulemaking To Revise and Amend Regulations Relating to Disclosure

-1-



of Independent Expenditures (Apr. 21, 2011). CLC’s purpose in participating in these matters is
to further its longstanding organizational goals—in particulaf, the prbper interpretation and
administration of campaign finance laws. It is not seeking to influence the outcome of any

particular election.

5. During the éourse of our participation in these matters, our client has been
Representative Christopher Van Hollen, Jr. (“Rep. Van Hollen”). We do not represent
Representative Van Hollen’s campaign committee in connection with either matter. To my -
knowledge, all of CLCs dealings on this matter were with Representative Van Hollen and his

congressional staff, and there were no dealings with his campaign committee or campaign staff.

6. A copy of CLC’s current mission statement is attached as exhibit B to the

Response.

I declare under penalty of perjury under the laws of the District of Columbia that the foregoing is
true and correct. :

Date: May 9, 2016

Name: | J. Gerald Hebert -

Signature: /s/J. Gerald Hebert |
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Case 1:11-cv-00766-ABJ Document 1 Filed 04/21/11 Page 1 of 14

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRIS VAN HOLLEN,
Plaintiff, Civil Action No.
V.

UNITED STATES FEDERAL ELECTION
COMMISSION,

 Defendant.

COMPLAINT

Plaintiff Chris Van Hollen for his Complaint, states as follows:

1. This action is a challenge under the Administrative Procedure Act (5 U.S.C.
§§ 551-706) to a regulation promulgated by the United States Federal Election Commission
(“FEC”). The challenged regulation, 11 C.F.R. § 104.20('c)(9), is arbitrary, capricious, and
contrary to law because it is inconsistent with a provision of the Bipartisan Campaign Reform
‘Act (“BCRA”)—BCRA § 201, codified at 2 U.S.C. § 434(f)—that the regulation purports to
implément. Asa consequence, the regulation has frustrated the intent of Congress by creating a
r;lajor loc;phole in the BCRA’s disclosure regime by allovs;ing corporations, including non-profit
corporations, and labor qrganizations to keep secret the sources of donations they receive and use

to make “electioneering communications.”

2. In a key provision of the BCRA, Congress required disclosure of disbursements
made for “electioneering communications,” and provided two options for disclosure of the

donors to persons making such disbursements. If the disbursement is paid out of a segregated
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Case 1:11-cv-00766-ABJ Document 1 Filed 04/21/11 Page 2 of 14

bank account cons1st1ng of funds contributed by individuals, only donors of $1, 000 or more to
such account must be disclosed. 2 U.S.C. § 434(f)(2)(E). If the disbursement is not paid out of

such a segregated bank-account, “the names and addresses of all contributors who contributed an

aggregate amount of $1,000 or more” to the entity paying for the “electioneering

cominunicati_pn” must be disclosed. 2 U.S.C. § 434(f)(2)(F) (emphasis added).

3. The FEC’s regulation relating to reporting “electioneering communications”
purports to prov1de a dlfferent alternative for disclosure of contnbutors but one that is not
authorized by law. The regulation requires dlsclosure of donatlons of $1,000 -or r;lo.re to
corporations, including non-proﬁt corporations, or to labor organizations only when the donation
“was made fo_r _the purpose of furthering electioneering communications” by the corporation or
labor organization. 11 C.F.R. § 104.20(c)(9). Thus, rather than require disclosure of all donors
of $1,000 or more to a segregated bank account of the corporation or labor organization from
which the disbursements were made, or disclo;ure of “all contributors” of $1,000 or more to the
corporation or labor organization making the disbursemeht_s, 2 U.S.C. § 434(f)(2)(F) (emphasis
added), the regulation requires corporations, including non-profit corporations, to disclose only

some contributors of $1,000 or more, i.e., donors who have manifested a particular state of mind

or “purpose.”

4, Congress did not include a “state of mind” or “purpose” element tied to
“furthering” electioneering communications in the relevant BCRA provision, 2 U.s.C.
§ 434(f)(2)(F). The FEC, by adding this requirement in 11 C.F.R. § 104.20(c)(9), contravened
the plain language of the statute which requires disclosure of “all contributqrs” of $1,000 or mofe |

to the corporation or labor organization when electioneering communications are not paid from a

-2-
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Case 1:11-cv-00766-ABJ Document 1 Filed 04/21/11 Page 3 of 14

segregated bank account. The FEC lacked statutory authority to add the “purpose” element to
Congress’s statutory disclosure regime for those who fund corporate or union “clectioneering
communications,” and the FEC’s regulation adding the “purpdse”'elerhent is, accordingly,

arbitrary; capricious, and contrary to law. Further, the FEC’s stated rationale for engrafting a

“purpose” requirement is itself irrational, arbitrary, and capricious, rendering it contrary to law.

S. Not only is 11 C.F.R. § 104.20(c)(9) inconsistent with the plain language of the
statute, it is also r:nax;;ife_s_.tly contrary to Congrc_assional i_nt_ent and has created}he oppo:’_cum'ty for
gross abuse. Congress sought to require more, not less, disclosure of those Whose donations fund
“electioneering communications.” The FEC’s unlawful regulation produces a result that

frustrates Congress’s objective.

6. Real world experience confirms this conclusion. Relying on the FEC’s faulty
regulations, many non-profit corporations which spent millions of dollars on “electioneering
communications” in the 2610 campaign did not disclose the names of contributors whose
donations they used to make “electioneering communications,” contrary to the statute and the
intent of Congress. As a result, corporations, including non-proﬁt.;s, using bland and unrevealing '
names, expended rﬁillions of dollars on “electioneering communications” to support or attack
fede'r_al.candidat'es in circumstances where the source(s) of the money sper_lt is unknown to the

electorate and to the candidates vying for federal office.

JURISDICTION AND VENUE
7. This action arises under the Federal Election Campaign Act of 1971 (“FECA”),

Pub. L. No. 92-225,2 U.S.C. §§ 431 et seg., as amended by the Bipartisan Campaign Reform

-3
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Case 1:11-cv-00766-ABJ Document 1 Filed 04/21/11 Page 4 of 14

Act of 2002 (“BCRA”), Pub. L. No. 107-1 55; the Administrative Procedure Act (“APA™), 5

U.S.C. §§ 551-706; and the Declaratory Judgment Act, 28 U.S.C. §§ 2201 et seq. This Court has

jurisdiction pursuant to 28 U.S.C. § 1331.

8. Venue is proper in the District of Columbia under 28 U.S.C. § 1391(e) because
the defendant is a United States agency and because a substantial part of the events or omissions

giving rise to the claim occurred in this District.

- '‘PARTIES
9. Plaintiff Chris Van Hollen is a Member of the United States House of

Representatives from the 8th Congressional District of the State of Maryland. Rep. Van Hollen
was élected in 2002 and re-elected every two years thereafter. He next faces re-election in

November 2012 and is planning to run for re-election.

10. | Rep. Van Hollen is a United States citizen, elected Member of Congress,
candidate for re-election to Congress, voter, recipient of campaign contributions, fundraiser, and
member of national'and state political parties. He faces personal, particularized, and concrete
injury from the FEC’s promulgation of a regulation (11 C.F.R. § 104.20(c)(9)) that is contrary fo
the letter and spirit of the BCRA in that it allows corporations and labor organizations to spend
unlimited amounts of moriey on “electioneering <.:ommunications” without disclosing the

identities of persons whose money funds these communications, as required by law.

11.  Inparticular, as a federal officeholder and as a future candidate for federal office,
Rep. Van Hollen and his campaign opponents are and will be regulated by the FECA and the

BCRA, including 2 U.S.C. § 434(f). The challenged regulation infringes Rep. Van Hollen’s

-4 -
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protected inter_est in participating in elections untainted by expend-itures from undisclosed
sources -for “elt;.ctioneering communications.” If 11 C.F.R. § 104.20(c)(9) stands, Rep. Van
Hollen likely will be Sﬁbjected to attack ads or other “electioneering communications” financed
by anonymous donors, and will not be able to respond by, inter alia, drawing to the attention of
the voters in his districf the icientity of persons who fund stch ads. Rep. Van Hollen, as a citizen
and voter, also has an informational interest in disclosure of the persons whose donations are

used to fund *“electioneering communications™ by corporations and labor organizations.

12.  Defendant United States Federal Election Commission is a federal agency created

pursuant to the Federal Election Campaign Act, 2 U.S.C. § 437c.

FACTS

The FEC Adds A New “Purpose” Requirement To Its Reporting Regulation
13.  In 1972, Congress enacted the FECA.

14.  In 2002, Congress amended the FECA by enacting the BCRA.

15.  The BCRA defines an “electioneering communication” to mean any Broadcast,
cable, or satellite communication which refers to a clearly identified candidate for federal office,
is made within 30 days before a primary election or 60 days before a general election in which
the iderﬁiﬁed candidate is Seei(ing office, and in the case of Congressional and Sénate .c.andidates, _
is geographically targeted to the relevant electorate. BCRA § 201,2 U.S.C. § 434(H)(3). A
communication may qualify as an “electioneering communication” even if the communication

was not made for the purpose. of supporting or opposing an identified candidate, was not
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intended to influence a federal electio_n, or did not otherwise amount to express advocacy, as

long as it meets the statutory definition of “electioneering communication.”

16.  The BCRA, as enacted, prohibited corporations and labor organizations from

making “electioneering communications.” See BCRA § 203, 2 U.S.C. § 441b(b)(2).

17. On December 10, 2003, the Supreme Court rejected a facial challenge to BCRA
§ 203 in McConnell v. FEC, 540 U.S. 93. On June 25, 2007, the Supreme Court held in FEC v.

Wisconsin Right to Life, 551 U.S. 449 (“WRTL”), that BCRA § 203 wa.1s unconstitutional as

. applied to expenditures by corporations for advertisements that did not constitute “express

advocacy” or the functional equivalent of express advocacy. See id. at 470-76. The court held,
“[A]n ad is the functional equivalent of express advocacy only if the ad is susceptible of no
reasonable interpretation other than as an appeal to vote for or against a specific candidate.” /d.

at 469-70.

18.  Asaresult of WRTL, it became permissible for corporations and labor
organizations to make expenditures for “electioneering communications” that did not constitute

“express advocacy” or its “functional equivalent.”

19.  Inresponse to WRTL, the FEC issued a Notice of Proposed Rulemaking, |
proposing changes to its regulations relating to “electioneering communications.” 72 Fed. Reg.

50261 (Aug. 31, 2007). Although the plaintiffs in WRTL had not challenged the BCRA’s

disclosure requirements for “electioneering communications,” and the Supreme Court made no

ruling in that case concerning those requirements, the FEC proposed to revisit “the rules

governing reporting of electioneering communications,” 72 Fed. Reg. 50262, ie,11 CFR.

-6-
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§ 104.20. The FEC acknowledged that the BCRA required corporations and labor organizations

(117

to report “‘the name and address of each donor who donated an amount aggregating $1,000 or

more’ to the coi'poration or labor organization during the relevant reporting period,” id. at 50271

(emphasis added), but unaccountably sought comment on whether it should add a new rule for

corporations and labor organizations: “Should the Commission limit the “donation’ reporting
requirement to funds that are donated for the express purpose of making electioneering

communications?” 1d.

20.  On December 26, 2007, the FEC promulgated revised regﬁlations that modified
the “electioneering communications” reporting requirements for corporations and labor
organizations. Specifically, the FEC added paragraph (c)(9) to 11 C.F.R. § 104.20, which
provides that when corporations and labor organizations make expenditures above a certain
threshold amount for “electioneering communications” that are not made out of a segregated
account, they must disclose the following information:

If the disbursements were made by a corporation or labor
organization pursuant to 11 CFR 114.15, the name and address of
each person who made a donation aggregating $1,000 or more to
the corporation or labor organization, aggregating since the first

day of the preceding calendar year, which was made for the
purpose of furthering electioneering communications.

72 Fed. Reg. 72913 (emphasis added).

21.  The FEC also published an “Explanation and Justification for Final Rules on
Electioneeriﬁg Communications” (“E & J”), 72 Fed. Reg. 72899 (Dec. 26,- 2007), which
relevantly stated with regard to disclosure of donors to a corporation or labor organization
making disbursements for “electioneering communications” out of funds that are notin a

segregated bank account:
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A corporation’s general treasury funds are often largely comprised
of funds received from investors such as shareholders who have
acquired stock in the corporation and customers who have
purchased the corporation’s products or services, or in the case of a
non-profit corporation, donations from persons who support the
corporation’s mission. These investors, customers, and donors do
not necessarily support the corporation’s electioneering
communications. Likewise, the general treasury funds of labor

‘organizations and incorporated membership organizations are

composed of member dues obtained from individuals and other
members who may not necessarily support the organization’s
electioneering communications.

Furthermore, witnesses at the Commission’s hearing testified that
the effort necessary to identify those persons who providéd funds
totaling $1,000 or more to a corporation or labor organization
would be very costly and require an inordinate amount of effort.
Indeed, one witness noted that labor organizations would have to
disclose more persons to the Commission under the
[Electioneering Communication (“EC")] rules than they would
disclose to the Department of Labor under the Labor Management
Report and Disclosure Act.

For these reasons, the Commission has determined that the policy
underlying the disclosure provisions of BCRA is properly met by
requiring corporations and labor organizations to disclose and
report only those persons who made donations for the purpose of
funding ECs. Thus, new section 104.20(c)(9) does not require
corporations and labor organizations making electioneering
communications permissible under 11 CFR 114.15 to report the
identities of everyone who provides them with funds for any
reason. Instead, new section 104.20(c)(9) requires a labor
organization or a corporation to disclose the identities only of those
persons who made a donation aggregating $1,000 or more
specifically for the purpose of furthering ECs pursuant to 11
C.F.R. 114.15, during the reporting period. ... Donations made for
the purpose of furthering an EC include funds received in response
to solicitations specifically requesting funds to pay for ECs as well
as funds specifically designated for ECs by the donor.

In the Commission’s judgment, requiring disclosure of funds
received only from those persons who donated specifically for the
purpose of furthering ECs appropriately provides the public with
information about those persons who actually support the message
conveyed by the ECs without imposing on corporations and labor

-8-



PRI P I~

Case 1:11-cv-00766-ABJ Document 1 Filed 04/21/11 Page 9 of 14

organizations the significant burden of disclosing the identities of
the vast numbers of customers, investors, or members, who have
provided funds for purposes entirely unrelated to the making of
ECs.
72 Fed. Reg. 72911.
22.  While fhe E & J refers to the FEC’s mistaken understanding of the “policy
underlying the disclosure provision of BCRA,” the FEC does not even attempt to ground the

regulation’s “purpose of further electioneering communications” requirement in the actual

_statutory language Congress enacted in the BCRA, which requires that the identity of “all

contributors” of $1,000 or more must be disclosed when the disbursement for an “electioneering

communication” is not made from a separate account.

23. .The E & J purports to address a “burden” problem, but Congress did not authorize
the FEC to consider the issue of “burden” or to promulgate regulations that take “burden” into

account.

24.  Even apart from the direct and irreconcilable conflict between the statute and 11
C.F.R. § 104.20(c)(9), the E & J’s reasoning is irratiohal, arbitrary, and capricious on its own

terms.

25. First; the FEC simply accepteci, unquestioningly, the unsup;'>ort<;,d, self-serving,
and conclusory comments of some parties in fhe Rulemaking as to tﬁe existenc;e and extent of the
supposed burden on corporations. The FEC did not make any specific factual findings about any
such burden. Had the FEC conducted an inquiry, it would likely have found that the alleged

burdens were inconsequential for most if not all corporations and labor organizations.
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26. Secc;nd, in any event, the “purpose” test is unnecessary and irrational to alleviate
any actual burden that BCRA § 201, 2 U.S.C. § 434(f), may impose on corporations and labor
organizations that yvish to make disbursements for “electioneering communications.” If a
c.orporation finds compliance with § 434(D(2)(F)—the “all contributors” provision—too
troublesome, it can establish and pay “electioneering communications” expenses out of a
segregated bank account conéisting of funds donated by individuals, and disclose only the

contributors to that account, as the statute exp.ressly allows, 2 U.S.C. § 434(f)(2)(E).

27.  The ‘purpose’ test is further irrational because it is unnecessary to impose that test
in order to exclude funds such as corporate revenues from the sales of products and services, the
proceeds of debt and equity issuances, and bank loans. It would suffice simply for the regulation

to say that those sources of corporate funds are excluded.

28. . The “purpose” test is further unnecessary and irrational as applied to not-for-
profit corporations, which, real-world experience shows, account for a large portion of the
“electioneering communications” that have been made.! Moreover, non-profit corporations
presumably only make “electioneering communications” that are consistent with their mission,
and thus the FEC’s purported concern that persons contributing funds to a non-profit corporation

might “not necessarily support the corporation’s electioneering communications” is irrational.

' In 2010, all of the top ten spenders on “electioneering communications” were either “501(c)”

" or “527” organizations. See 2010 QOutside Spending by Groups, CENTER FOR RESPONSIVE

PoLITICS,

http://www.opensecrets.org/outsidespending/summ.php?cycle=2010&disp=0O&type=Eé&chrt=D
(Electioneering Communications filter).

-10-
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Exploiting 11 C.F.R. § 104.20(c)(9). Conjporations.Stop Identifying Donors
29.  Inthe aftermath of the FEC’s promulgation of 11 C.F.R. § 104.20(c)(9),.

corporations have exploited the enormous loophole it created.

30. In2010, persons making “electioneering communications” disclosed the sources
of less tha_m 10 percent of their $79.9 million in “electioneering commuhicgtion” spending. The
ten “persons” that reported gpending the most on “electioneering communications” (all of them
corporations) disclosed the sources of a-mere five percent of the money spent. Of these ten

corporations, only three disclosed any information about their funders.>

31.  Not surprisingly, as a result of the regulation, the public record reflects little or no
disclosure of the numerous contributors to non-profit corporations that made.substantial

electioneering communications in the 2010 congressional races. The U.S. Chamber of

Commerce, a § 501(c) corporation, spent $32.9 million in electioneering communications in the
2010 congressional elections, and disclosed none of its contributors; American Action Network,
a § 501(c) corporation, spent $20.4 million in electioneering communications in the 2010

congressional elections, and disclosed none of its contributors; Americans for Job Security, a §

. 501(c) corporation, spent $4.6 million in electioneering communications in the 2010

congressional elections, and disclosed none of its contributors; Center for Individual Freedom, a

§ 501(c) corporation, spent $2.5 million in electioneering communications in the 2010

congressional elections, and disclosed none of its contributors; American Future Fund, a § 501(c)

corporation, spent $2.2 million in electioneering communications in the 2010 congressional

-11-
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elections, and disclosed none of its contributors; CSS Action Fund, a § 501(c) corporation, spent
$14 .million in electioneering communications in the 2010 congressional elections, and disclosed
none of its c;,ontributors; _Americans for Prosperity, a § 501(c) corporation, spent $1.3 million in
electioneering communications in the 2010 congressional elections, and disclosed none of its
contributors; Arkansans for Change, a § 501(c) corporation, spent $1.3 million in electioneering
communications in the 2010 congressional election-s, and disclosed none of its contributors;
Crossroadé GPS, a § 501(c) corporation, spent $1.1 million in electioneering communications in
the 2010 congressional elections, and disclosed none of its contributors. An additional 15
section 501(c) corporations that made electioneering communications in the 2010 congressional

elections disclosed none of their contributors.

32.  The corporation that spent the most money in 2010 to fund “electioneering
communications,” the U.S. Chamber of Commerce, publicly stated on January 13, 2011, that
even though it will continue to make “eleg:tibneering communications,” it will continue not to

disclose any of its contributors.

COUNT I: DECLARATORY JUDGMENT

33.  Paragraphs 1-32 are incorporated herein. For the reasons alleged, 11 C.F.R.
§- 104.20(c)(9) is arbitrary, capricious, an abuse of discretion, and contrary to law. 5 U.S.C.

§ 706(2)(A).

34.  The FEC’s action on December 26, 2007, promulgating 11 C.F.R. § 104.20(c)(9),

was in excess of its statutory jurisdiction, authoriiy, and right. 5 U.S.C. § 706(2)(C).

: UsS. Cha'mber.' Plans to Continue Practice of Not Disclosing Contributors, BNA MONEY .
AND POLITICS REPORT, (Jan. 13, 2011).

-12-
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35.  Pursuant to 28 U.S.C. § 2201, Plaintiff is entitled to a declaration that 11 C.F.R.
§ 104.20(c)(9) is unlawful and invalid.

36.  Pursuant to 28 U.S.C. § 2202, Plaintiff requests that the Court remand this matter

to the FEC for such further action as may be appropriate.

REQUESTED RELIEF
37. = Plaintiff reque§t\s:\,

A. That the Court declare that 11 C.F.R. § 104.20(c)(9) is contrary to law,

arbitrary and capricious, and invalid,

B. That the Court remand 11 C.F.R. § 104.20(c)(9) to the FEC for further

action consistent with such declaration;

C. That the Court retain jurisdiction over this matter to monitor the FEC’s

timely and full compliance with this Court’s judgment; and

D. That the Court grant such other and further relief as it deems proper.

Roger M. Witten (Bar No. 163261)
Brian A. Sutherland
Fiona J. Kaye
WILMER CUTLER PICKERING
HALE AND DORR LLP
399 Park Avenue
New York, NY 10022
(212) 230-8800
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Fred Wertheimer (Bar No. 154211)
DEMOCRACY 21

2000 Massachusetts Ave, N.W.
Washington, D.C. 20036

(202) 355-9610

Donald J. Simon (Bar No. 256388)
SONOSKY CHAMBERS SACHSE
ENDRESON & PERRY, LLP
1425 K Street, NW.
" Suite 600
Washington, D.C. 20005
(202) 682-0240

Trevor Potter (Bar No. 413778)

J. Gerald Hebert (Bar No. 447676)
Paul S. Ryan (Bar No. 502514)
Tara Malloy (Bar No. 988280)
CAMPAIGN LEGAL CENTER

215 E Street N.E.

Washington, D.C. 20002

(202) 736-2200 -
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